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39rtitpd States Court of .Appeals 
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I .IOHN JACOBI and ROB! R I GAMBERA. individually, on 
hehalf of the members of the AMI RICAN ASSOCIATION OF 
SECURITIES REPRESENTATIVES, and on behalf of all 
other securities representatives similarly situated. 

Plaintiffs-Appellants, 

VS. 

BACHE A CO.. INC ; W Al SION & CO . INC; THOMSON A 
McKINNON AUCHINCLOSS. INC (formerly THOMSON A 

McKinnon, inc.j; hornbi ower-weeks. hemphiei 

NOYES; EOEB. RHOADES A COMPANY; TUCKER. 
ANIHONY & R E DAY HARRIS. I PHAM A CO. INC; 
DOMINICK IN PI CORP H AII I A STIEGEITZ, INC ; 
(iOODBODY A CO. INC: BEAR STEARNS A CO 
LEHMAN BROS.; KIDDER PEABODY A CO . INC R W 
PRESSPRICH A CO. IN( DEAN WITTER A CO. INC; 

" * I ION; REYNOLDS A CO PAINE. WEBBER 
JACKSON A CUE IIS; SCHE.1NMAN, HOCKSTIN A 
I ROM A. INC.; PRESSMAN EROI.ICH A FROST. INC. 
NEWBURCiER, IOEB A CO; RAUSCHER. PIERCE 
SECURITIES CORP . OPPI NHEIMER A CO.. STEINER 
ROESE A CO, INC I I ROTHSCHILD A CO 
SPENCER IRASK A CC) SMI I H BARNEY A CO INC 
and THE NEW YORK STOC K EXCHANGE. INC 
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ABRAHAM E FREEDMAN 

Attorney for Plaintiffs-Appellants. 
346 West 17th Street 
New York. New York 10011 
929-8410 


Mil BANK. TWEED. HADI EY A McCLQY 
Attorneys for Defendant Sew York 
Stock Exchange. Inc. 

I C hase Manhattan Pla/a 
New York. New York 10005 
422-2660 
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SULLIVAN & CROMWELL 
Attorneys for Defendants Bache A 
Co., Inc., Kidder, Peabody 
A Co., Inc.; Dean Witter A Co., 

Inc.; Smith Barney A Co., Inc.; 
and Dominick International Corp. 

48 Wall Street 

New York, New York 10005 
422-8100 

BREED, ABBOTT & MORGAN 
Attorneys for Defendant Walston 
A Co., Inc. 

I Chase Manhattan Plaza 
New York, New York 10005 
944-4800 

CAHILL, GORDON & REINDEL 
Attorneys for Defendant Loeb, 

Rhoades A Company 

80 Pine Street 

New York, New York 10005 
944-7400 

BROWN, WOOD, FULLER, 

CALDWELL & IVEY 
Attorneys for Defendant Goodbody A Co. 

One Liberty Plaza 
New York, New York 10006 
349-7500 

GUGGENHEIMER & UNTERMYER 
Attorneys for Defendant Oppenheimer A Co. 

80 Pine Street 

New York, New York 10(8)5 
344-2040 

I Kll I). I BANK, HARRIS, SHRIVER 

& JACOBSON 

Attorneys for Defendant Halle 
A Stieylitz, Inc. 

120 Broadway 

New York, New York 10005 
964-6500 


SPEAR & HILL 

Attorneys for Defendant Reynolds A Co. 

I State Street Plaza 
New York, New York 10004 
* 344-6200 

HALL, McNICOL, MARRETT & HAMILTON 
Attorneys for Defendant Thomson A 
McKinnon Auchincloss, Inc. 

330 Madison Avenue 
New York, New York 10017 
682-3060 

SIMPSON, THACHER & BARTLETT 
Attorneys for Defendants Lehman 
Bros., and Tucker, Anthony A R. L. Day 
One Battery Park Plaza 
New York, New York 10004 
483-9000 

WINTHROP, STIMSON, PUTNAM AND 
ROBERTS 

Attorneys for Defendants Bear, Stearns 
A Co.; R. W. Pressprich A Co, Inc. 

40 Wall Street 

New York, New York 10005 
943-0700 

SEWARD & KISSEL 
Attorneys for Defendant Rauscher, 

Pierce Securities Corporation 
63 Wall Street 

New York, New York 10005 
248-2800 

SHEARMAN A STERLING 
Attorneys for Defendant W. E. Hutton 
53 Wail Street 

New York, New York 10005 
483-1000 

MOSES & SINGER 
Attorneys for Defendant L. F. 

Rothschild A Co. 

51 West 51st Street 
New York, New York 10019 
581-9000 
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BEEKMAN & BOGUE 
Attorneys for Defendants Hornblower- 
Weeks. Hemphill, Noyes; Paine, Webber, 
Jackson A Curtis 
5 Hanover Square 
New York, New York 10005 
422-4060 

NATHAN I.EVEN ION 
Attorney for Defendant Steiner, 

Rouse & Co., Inc. 

261 Broadway 

New York, New York 10007 
732-0265 


E. MICHAEL GROWNEY, JR. 
Attorney for Defendant Spencer 
Trask A Co., Inc. 

60 Broad Street 
New York, New York 10004 
422-4300 


FINLEY, KUMBLE, HEINE, UNDERBERG 
& GRUTMAN 

Attorneys for Defendant Newburger, 

Loeb A Co. 

All Madison Avenue 

New York, New York 10022 
371-5900 


A. GEORGE SAKS 
Attorney for Defendant Newburger, 

Loeb A Co. 

5 Hanover Square 
New York, New York 10005 
944-6300 

BRESSLER, MEISLIN, TAUBER & LIPSITZ 
Attorneys for Defendant Pressman 
Frolich A Frost 
90 Broad Street 
New York. New York 10004 
425-9300 

GIFFORD, WOODY, CARTER & HAYS 
Attorneys for Defendant Harris 
Upham A Co. 

14 Wall Street 

New York, New York 10005 
349-7400 
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SECONO AMENDED COMPLAINT 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

---X 

L. JOHN JACOBI and ROBERT GAMERA, individu- » 

ally, and on behalf of all other securities 
representatives similarly situated, t 

Plaintiff : 

| 

-against- . 

BACHE & CO.; WALSTON & CO., INC.; E. F. : 

P HUTTON & CO., INC.; THOMSON and McKINNON 
! AUCHINCLOSS, INC. (formerly THOMSON & : 

!t McKINNON, INC),; HORNBLOWER and WEEKS - 
! HEMPHILL, NOYES; LOEB, RHOADES & COMPANY; : 

| TUCKER, ANTHONY & R. L. DAY; HENTZ & CO.; 

DELAFIELD & DELAFIELD; HARRIS, UPHAM & ; 

ij CO. INC.; DOMINICK & DOMINICK, INC.;, 
i SHEARSON HAMILL & CO.; HALLE & STIEGLITZ, : 

11 INC.; ORVIS BROTHERS & CO.; DEMPSEY TEGLER 
|& CO., INC; GLORE-FORGAN, WILLIAM R. STAATS, : 

INC.; FRANCIS I. DuPONT & CO; GOODBODY & 
j| CO; HIRSCH & CO; BEAR, STEARNS & CO; LEHMAN : 

BROS. INC; KIDDER, PEABODY & CO. INC; R. W. 

PRESSPRICH & CO, INC; STONE & WEBSTER : 

SECURITIES CORP.; DEAN WITTER & CO. INC; 

W. E. HUTTON; A. G. EDWARDS & SONS, INC; : 

| REYNOLDS 6. CO; PAINE, WEBBER, JACKSON & 
ij CURTIS; SCHEINMAN, HOCKSTIN & TROTTA, ; 

INC; PRESSMAN, FROHLICH & FROST, INC; NEW- 
BURGER, LOEB & CO.; RAUSCHER, PIERCE : 

SECURITIES CORP.; OPPENHEIMBER & CO.; 

I STEINER, ROUSE & CO. INC; L. F. ROTHSCHILD : 

& CO.; SPENCER TRASK & CO. INC; SMITH, 

;| BARNEY & CO, INC; MERRILL. LYNCH, PIERCE, s 

ij FENNER & SMITH, INC; THE ASSOCIATION OF STOCK 
j| EXCHANGE FIRMS AND THE NEV7 YORK STOCK s 

iEXCHANGE, 


SECOND AMENDED 
COMPLAINT 

CLASS ACTION 

70 Civ. 3152 


JURY TRIAL 
IS DEMANDED 


Defendants 


t 






I 


c?0'> 


Plaintiffs, by their attorney, Abraham E. Freedman, tor 

| 

their complaint allege as follows: 

t 

FIRST CAUSE OF ACTION 

| 

JURISDICTION AND VENUE | 

1. This claim arises and is brought under Sections 4 and 16 of 1 
the Clayton Act (15 U.S. §15 and 26) to enjoin defendants from 
violating and from hereafter continuing to violate Sections 1 and 

I 

2 of the Sherman Act (15 U.S.C. ll and 2) and to recover treble 
damages and the costs of suit, including reasonable attorney's 
fees for said violations. 

I 

2. Jurisdiction is vested in this Court by virtue of 28 U.S.C. 
§1131 and 1337. 

3. Each defendant transacts business or is found or has an , 

I 

agent within this District, and the unlawful activities complained 

I 

of were and are being carried on in part by defendants within 
this District. 

THE PARTIES 

4. This action is brought on behalf of professional securities' 
representatives who were in the employ of the defendants subse¬ 
quent to March, 1970 during the same periods of time that the named 



alleged herein, and more particularly for a period of approximately 

| 

fourteen years up until May 1970, plaintiff L. John Jacobi was 






? / /? 


employed by defendant Goodbody & Co., in the capacity of securi- 

I 

ties representative. During the period of the conspiracy and con- 

•i 

| cert of action alleged herein and more particularly for the period 
January 1, 1969 to August 1, 1969, plaintiff Robert Gamera was 
employed by defendant Glore-Forgan, William R. Staats, Inc., in 

!| 

the capacity of a securities representative and was so employed 
in a similar capacity by the defendant Walston & Company for the 
period August, 1969 to July, 1971. 

6. Each of the defendants, except defendants Associa¬ 
tion of Stock Exchange Firms and New York Stock Exchange, is a 
corporation or partnership duly organized and existing by virtue 

I 

of the laws of one of the states of the United States, and each 

( , 

is found or transacts business or is doing business within this 
district at the following addresses: 

Bache & Co., Inc. 36 Wall Street, New York, N.Y. 

Walston & Co., Inc. 74 Wall Street, New York, N.Y. 

E. F. Hutton & Co., Inc. 1 Chase Manhattan Plaza, N. Y. 

Thomson and McKinnon 

Auchincloss, Inc. 2 Broadway, New York, N.Y. 

Hornblower and Weeks- 

Hemphill, Noyes 8 Hanover Street, New York, N. 

Lceb, Rhoades & Co. 42 Wall Street, New York, N.Y. 

Tucker, Anthony & R. L. Day 120 Broadway, New York, N.Y. 
Hentz & Co., Inc. 72 Wall Street, New York, N.Y. 

Delafield u Delafield 140 Broadway, New York, N.Y. 


Harris, Upham t. Co., Inc. 


120 Broadway, New York, N.Y. 





r ?r2/) 


Dominick & Dominick, Inc. 

Shearson, Hammill & co. 

Halle & Stieglitz, Inc. 

Orvis Brothers & Co. 

Dempsey Tegler & Co., Inc. 

Glore-Forgan, William R. 
Staats, Inc. 

Francis I. DuPont & Co. 

Goodbody & Co. 

Hirsch & Co. 

Bear, Stearns & Co. 

Lehman Brothers, Inc. 

Kidder Peabody & Co., Inc. 

R.W. Pressprich & Co., Inc. 

Stone & Webster 
Securities Corp. 

Dean Witter & Co., Inc. 

W.E. Hutton 

A.g. Edwards & Sons, Inc. 
Reynolds & Co. 

Paine, Webber, Jackson 
& Curtis 

Scheinman, Hochstin & 

Trotta, Inc. 

Pressman, Frohlich 
Frost, Inc'. 


14 Wall Street, New York, N.Y. 
14 Wall Street, New York, N.Y. 

52 Wall Street, New York, N.Y. 

30 Broad Street, New York, N.' . 
110 Wall Street, New York, N.Y. 
95 Wall Street, New York, N.Y. 

1 Wall Street, New York, N.Y. 

55 Broad Street, New York, N.Y. 
25 Broad Street, New York, N.Y. 

1 Wall Street, New York, N.Y. 

1 William Street, N.Y.C. 

20 Exchange Place, New York, N.Y| 
80 Pine Street, New York, N.Y. 

90 Broad Street, New York, N.Y. 

14 Wall Street, New York, N.Y. ' 
14 Wall Street, New York, N.Y. 

39 Broadway, New York, N.Y. 

! 

120 Broadway, New York, N.Y. 

140 Broadway, New York, N.Y. 

i 

111 Broadway, New York, N.Y. 

140 Broadway, New York, N.Y. 


-A- 


I 




Newburger, Loeb & Co. 

Rauscher, Pierce 
Securities Corp. 

Steiner Rouse &, Co., inr 

j.. t - / ^ (' fj * 

■ .y. Potb»<’hi j ') t, co. 


5 Hanover Square, New Yorker/.* 
76 Beaver Street, New York, N.Y. 

19 Rector Street, New York, n*Y. 
S Hanover Square, New York, N.Y. 
99 William Street, N.Y.C. 


Spencer Trask A Co.. Inc. 60 Broad street. New York. N.v. 

s m ith Barney a Co.. Inc. 20 Broad Street. New york. N.y. 

Fenner l Smith! IncT^' 70 Plne Street ' New York, N.Y. 


7,a, Defendant New York Stock Exchange is a voluntary associa- 

! ti0n 9 ° Verned * the 1 Association Law of the State of New 

; YOrk - WhiCh furnishes fecilitie. for the transaction of the 

business of buying and selling securities, and regulates the con- j 

• duct of its members. Each of the broker defendants is a member \ 

of the New York Stock Exchange. The New York Stock Exchange main- ! 

i t>lnS US PUCe ° f busi " e “ « U Wall street. New York. New York, j 
and is doing business within this District. 

(b) On information and belief defendant Association of Stock 
Exchange Firms is a voluntary association governed by the General 
Association Law of the State of New York having as its members 
various firms engaged in the stock brokerage business including. j 
among others, the other defendants hereinabove named. The Associ- | 
stock Exchange '■ irms maintains an office at 110 Broadway, 
New York. New York and is doing business within this District. ! 

Class action allegations 


"■ 1,1 Jru representatives of a class as defined by 




„ul. 23 of the Federal Rule, of Civil Procedure and bring thi. Z 1 // 
action on behalf of themselves and the entire class as described , 

in paragraph 9 below. 

9. The class i. comprised of securities representatives, some-i 
times Known as registered representative, who were in the employ j 

of the defendants subsequent to -larch 1970 during the same period. 

of time that the named plaintiff, were so employed. 

10. The class is no numerous and geographically so widely ; 

distributed that lOinder of all members is impract-cable. There J 

are questions of law or fact cmmaon to the class. The clarms of i 

the plaintiffs are typical of the claims of the class and the 
plaintiffs -ill fairly and adequately protect the interest, of ■ 

the class. 

C oonsriifp actions by individual members 
11. The prosecution of separate actions y 

of the class would create the risk of: 

(a) inconsistent or varying adjudication. with 

respect to the individual members of .he class -hieh would 
establish incompatible standards of conduct for the parties ; 

opposing the class, or , 

,b) Adjudications with respect to the individual 

members of the class which would as , practical matter be 

dispositive of the interests of the other members not parties 

to the syndications of substantially impair or i^ede their 

ability to protect their interests. 

12. Defendants, in their combination and conspiracy and conc.ry 
Of action, as more fully set forth heroin, have acted and refused , 
to act on grounds .enerally applicable to the class, thersby j 

mating appropriate final injun.-tive relief or corresponding j 





. declaratory relief with respect to the claaa as a whole. gjH 

13 . The question* of law and fact common to the members of 

I 

the class predominate over any questions affecting only individual • 
members, and the class action is superior to other available means 

I 

for the fair and efficient adjudication of the controversy. 

14. The primary business in which each of the defendants . 

listed in paragraph 6 is engaged is acting as a broker in the ‘ J 

j i 

purchase and sale of securities, both on public exchanges and in j 
the over-the-counter market. (Hereafter these defendants are some- 

i 

times referred to as the "broker defendants.") Each of the broker j 
defendants maintains offices for providing such brokerage services 

I 

in numerous states of the United States, with some maintaining j 
such offices in foreign countries as well. Each of the broker I 

defendants are member firms of the New York Stor* Exchange as 

I 

well as various other exchanges. The business of said defendants 
of acting as brokers in the purchase and sale of set unties | 

involves a substantial volume of interstate trade and commerce, 
including, but not limited to. the purchase and sale of securities* 
interstate travel, communication, transmittal of orders, adverti*-. 
ing, promotions, and negotiations for all of the above. Each of 

» j 

• the broker defendants* aforesaid interstate transactions involve j 
collective annual expenditures and receipts of millions of dollars^ 

15. Each of the broker defendants acts on behalf of customers , 
in the purchase or sale of securities on public exchanges or in 
th , over-the-counter market and for such services receive a 
commission based on the amount of the purchase or sale. Such pur¬ 
chases or sales generally are initiated by ordets placed by mem- 
bers of the public with a securities representative in the employ 
ii of the broker defendants. For their services in connection 





<26 /} 

with the purchase or sale of said securities, the securities 

i 

representatives receive from their employers a commission 

* 

I ! 

based on a percentage of the commission received by the employer 
for the transaction. 

SHERMAN ACT OFFENSES | 

'I i 

16. Beginning at least as early as March 1970, the exact 

i 

date being unknown to the plaintiffs, and continuing until the 

| 

day of the filing of this complaint, the defendants have engaged 
in an unlawful combination or conspiracy to monopolize and to 
restrain the aforesaid trade and commerce as brokers in the pur- 

j 

chase and sale of securities in violation of Sections 1 and 2 of 

j 

the Sherman Act. 

I 

17. Beginning at least as early as March 1970, the exact 

I 

date being unknown to plaintiffs, defendant New Yor< Stock 

• i 

Exchange, acting on behalf of its member firms, in luding the 
broker defendants herein and the Association of Sto-k Exchange 
Firms, sought and obtained permission from the Securities and | 

I 

Exchange Commission for its member firms, including the broker j 

defendants herein, to impose a surcharge on purchases of ( 

i 

securities in the form of a service fee of $15.00 or fifty per 
cent of the applicable commission, whichever was the lesser, on 
orders of on<- thousand shares or less. Said service tee went into | 

1 w I 

effect on April 2, 1970 for a 90-day period and has since been 

I 

extended indefinitely. 


18. Since the aforesaid service went into effect, and con¬ 
tinuing until the present, the defendants have engaged in an 







unlawful combination or conspiracy to monopolize and to restrain 


the aforesaid trade and commerce as brokers in the purchase and 
sale of securities in violation of Sections ) and 2 of the 
Sherman Act in that they have concertedly refused to pay the 
securities representatives employed by the broker defendants 
any commission on the amount of the service fee surcharge which 
the broker defendants have been collecting from purchasers of 


securities. Up to the date of the filing of this complaint, the 
amount of the service fee surcharge collected by the broker defen¬ 
dants is at least $80,000,000.00. 

19. The aforesaid combination or conspiracy, and concert of 
action, has had, among others, the effect of reducing competition 
between the broker defendants in the hiring and compensating 

of securities representatives and the reducing of the compensation 
which the securitles representatives employed by the broker de- 

I 

fendants would otherwise have received. 

20. As a result of the aforesaid unlawful combination or 
conspiracy, and concert of action, plaintiffs and the members of 
the class have been injured in their business or property in that 
they have lost substantial income which, but for the unlawful 
acts of defendants, they would have received in the form of addi¬ 
tional commissions on the amount of the surcharge. 

21. The aforesaid combination or conspiracy is continuing, 
and is causing irreparable injury to plaintiffs and the members 
of the class. Since any damages recoverable hereunder will only 
partially compensate them for all their injuries, plaintiffs have 
no complete and adequate remedy at law and the violations alleged 
herein should therefore be enjoined. 


♦ 

i 
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crmun PAUSE OF ACTION 


22. Jurisdiction of thi. cause of action is based upon the ; 

principles of pending jurisdiction. The amount in controversy . 

exceeds $10,000 exclusive of interest and costs. 

23. Plaintiffs repeat and reallege the allegations contained 

in paragraphs 3 through 21. 

24. By virtue of the above described acts and practices ! 

defendant, have combined or conspired to monopolize and restrain . 
trade and to restrain plaintiffs and the members of the class of 
the free exercise of their right to employment as securities 
representative, in New York and in the other states in which 
defendant, are engaged in business in violation of Section 340 of | 
the General Business Law of New York and in 'lolatron of the 
antitrust and antiblackli.ting statutes of such other states. ! 

t 

THIRD CAUSE OF ACTION | 

I 

25. Plaintiffs repeat and reallege the allegations contained 

I 

in paragraphs 3 through 22. 

26. By virtue of the above described acts and practices j 

defendants have combined or conspired to monopolize and restrain 
trade and restrain plaintiffs and the members of the class in the 
free exercise of their right to employment as securities represen¬ 
tatives in New York and in the other states in which defendant, 
have engaged in business in violation of the common law of each 


of such states. 



as 


WHEREFORE, plaintiffs demand judgment against defendants 

i 

follows: 

1. With respect to the first cause of action. , 

(a) Declaring defendants* combination or 

conspiracy and concert of action to be unlawful ( 

under 81 and 2 of the Sherman Act: I 

(b) Permanently enjoining defendants from j 

continuing to violate §1 and 2 of the Sherman j 

Act by means of the acts alleged herein or 

by any other means which would eliminate 
competition among the defendants for the 
services of the plaintiffs and the members 
of the class; 

(c) For treble the amount of damages suf¬ 
fered by plaintiffs and the members .f the 
class as a result of the violations of the 
Sherman. Act as alleged herein; 

(d) For the costs of this action and reasonable 
attorneys' fees; 

2. With respect to the second snd third cause. of action, 
(a) Declaring defendants' coevbination and 
conspiracy and concert of action to be unlawful 
under Section 340 of the General Business LaWof 
New York and under the statutes of the several 
states in which defendants are engaged in business 
, rr^rnon law of all of such states; 



I 


and under the common law 
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(b) Permanently enjoining defendants from con¬ 
tinuing to violate such statutes and common law 
by means of the acts alleged herein; 

(c) For the amount of damages suffered by plain¬ 
tiffs and the members of the class as a result 

of the statutory and common law violation alleged 
herein; 

(d) For the costs of thiw action and reasonable 
attorneys' fees; 

3. Such other and different relief as to the Court may 
seem just and proper. 


Dated; New York, New York 
September 27, 1971 


ABRAHAM E. FREEDMAN 
Attorney for Plaintiffs 
36 Seventh Avenue 
New York, New York 10011 








ANSWER OF NEW YORK STOCK EXCHANGE 
UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OP NEW YORK 


J/4 


L. JOHN JACOBI and ROBERT GAMBERA, individ¬ 
ually and on behalf of all other securities 
representatives similarly situated. 


Plaintiffs, 


-against- 


BACHE k CO.; WALSTON k CO. INC.; E.F. 

HUTTON k CO., INC.; THOMSON and McKINNON 
AUCHINCLOSS, INC. (formerly THOMSON A 
McKINNON, INC.); HORNBLOWER and WEEKr- 
HEMPHILL, BOUES; LOEB, RHOADES k COMPANY; 
TUCKER, ANTHONY k R.L. DAY; H. HENTZ k CO.; 
DELA7IELD k DELAFIELD; HARRIS, UPHAM k CO. 
INC.; DOMINICK k DOMINICK, INC.; SHEARSON, 
HAICELL k CO.; HALLE k STIEGLITZ, INC.; ORVIS 
BROTHERS k CO.; DEMPSEY TEGLER k CO., INC.; 
GLORE-FORGAN, WILLIAM R. STAATS, INC.; 

FRANCIS I. DuPONT k CO.; OOODBODY k CO.; 
HIRSCH k CO.; BEAR, STEARNS k CO.; LEHMAN 
BROS. INC.; KIDDER, PEABODY k CO. INC.; 

R.W. PRESSPRICH k CO., INC.; STONE k WEBSTER 
SECURITIES CORP.; DEAN WITTER k CO. INC.; 

W.E. HUTTON; A.G. EDWARDS k SONS, INC.; 
REYNOLDS k CO.; PAINE, WEBBER, JACKSON k 
CURTIS; SCHEINMAN, HOCKSTIN k TROTTA, INC.; 
PRESSMAN, FPOHLICH k FROST, INC.; NEWBURGER, 
LOEB k CO.; RAUSCHER, PIERCE SECURITIES CORP.; 
OPPENHEIMER k CO.; STEINER, ROUSE k CO. INC.; 
L.F. ROTHSCHILD k CO.; SPE 'TP TRASK k CO. 
INC.; SMITH, BARNEY k CO., ^. 0 .; MERRILL, 
LYNCH, FIERCE, FENNER k SMITH, INC.; THE 
ASSOCIATION OF STOCK EXCHANGE FIRMS AND THE 
NEW YORK STOCK EXCHANGE, 

Defendants. 


70 Civ. 3152 
ANSWER 

OF DEFENDANT NEW 
YORK STOCK EX¬ 
CHANGE, INC. TO 
SECOND AMENDED 
COMPLAINT 


Defendant New York Stock Exchange, Inc. ("the 
Exchange"), by its attorneys, Milbank, Tweed, Hadley k McCloy, 
for answer to the second amended complaint: 

1. Denies each and every allegation contained in 
paragraph 1 , except admits that the action purports to be brought 
pursuant to the statutes designated for the relief stated. 
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2. Denies each and every allegation contained in 


paragraphs 2, except admits that Jurisdiction is alleged to exist 


by virtue of the designated statutes. 


3. Denies each and every allegation contained in 


paragraph 3, except on information and belief admits that each 


defendant transacts business within this District. 


4. Denies each and every allegation contained in 
paragraph 4. 


5. Denies knowledge or information sufficient to form 


a belief as to the truth of each and every allegation contained 


in paragraph 5, except admits that plaintiff L. John Jacobi was 


employed as a registered representative for approximately fourteer 


years prior to Hay, 1970, by Ooodbody & Co. and that plaintiff 


Robert Oambera was employed by defendant Glore-Forgan, William R. 


Staats, Inc., in the capacity of a securities representative from 


January 1, 1969 to August 1, 1969* and was so employed in a simi¬ 


lar capacity by the defendant Walston 8c Company for the period 


August, 1969 to July, 1971, and denies the existence of any 


conspiracy or concert of action. 


6 . Admits the allegations contained in paragraph 6, 


except denies that the Exchange is not a corporation. 


7. Denies each and every allegation ccntained in 


paragraph 7<a), except idmits that the Exchange furnishes 


facilities for transactions by its members and member organiza¬ 


tions in securities listed on the Exchange, regulates certain 


conduct of its members and member organizations, maintains its 


place of business at 11 Wall Street, New York, New York, and is 


doing business within this District. 


8 . Denies knowledge or information sufficient to form 
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a belief as to the truth of each and every allegation contained 
in paragraph 7(b). 

9. Denies each and every allegation contained in 
paragraphs 8, 9, 10, 11, 12 and 13. 

10. Denies knowledge or information sufficient to form 
a belief as to the truth of each and every allegation contained 
in paragraph 14, except denies that each of the "broker 
defendants" are member firms of the Exchange. 

11. Denies knowledge or information sufficient to form 
a belief as to the truth of each and every allegation contained 
in paragraph 15, except admits that each of the "broker defendant* 
acts on behalf of customers in the purchase or sale of securities 
on public exchanges or in the over-the-counter market and for such 
services receives a commission based on the amount of the purchase 
or sale. 

'2. Denies each and every allegation contained in 
paragraph 16. 

13. Deniee each and every allegation contained in 
paragraph 17, except admits that on April 2, 1970, with the 
approval of the Securities and Exchange Commission the Exchange 
adopted a service fee of $15 or 50* of the applicable commission, 
whichever was the lesser, on orders of 1,000 shares or less, 

and that said service fee is still in effect, although scheduled 
to terminate upon the effectiveness of a new commission schedule 
approved by the Securities and Exchange Commission. 

14. Denies each and every allegation contained in 
paragraph 18, except denies knowledge or information sufficient 
to form a belief as to whether the "broker defendants" have 
collected at least $80,000,000 through the service fee. 
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15. Denies each and every allegation contained in 
paragraphs 19, 20 and 21. 

16. Denies each and every allegation contained in 
paragraph 22, except admits that Jurisdiction of the second cause 
of action is alleged to be based on the principles of pendent 
Jurisdiction and that the amount in controversy is alleged to 
exceed $10,000, exclusive of interest and costs. 

17. Denies each and every allegation contained in 
paragraphs 24 and 26. 


FIRST DEFENSE 


18. The second amended complaint fails to state a 
claim upon which relief can be granted. 


SECOND DEFENSE 


I 




19. Pur lant to its duty under the Securities Exchange 
Act of 1934 (15 U.S.C. § 78a et seq .), the Exchange has adopted 
rules, to which its members and member organizations are bound 
to adhere, relating to the payment to securities representatives 
of commissions and other remuneration, including any portion of 
the service charge effective since April 2, 1970, with respect 
to transactions in securities listed on the Exchange. Neither 
the adoption of said rules by the Exchange nor the adherence 
thereto by its members and member organizations may be the subjec 
of an antitrust claim by reason of the provisions of said Act. 


f f 


THIRjJ DEFENSE 


20. The establishment of the service charge effective 
since April 2, 1970, the rules and regulations pertaining thereto 


4 










adopted by the Exchange and the adherence thereto by itB members 
and member organizations are within the scope and carry out the 
purposes of the Securities Exchange Act of 1934 (15 u.S.C. §§ 79a 

therefore Justified and reasonable in answer 
to the assertion of an antitrust claim. 

FOURTH DEFENSE 

21. Since the Securities Exchange Act of 1934 (15 
U.S.C. §5 78a at seq .) provides for review and revision by the 
Securities and Exchange Commission of the Exchange's rules, among 
other things, relating to the payment to securities representa¬ 
tives of commission and other remuneration, exclusive jurisdictlor 
of the subject matter of this action is vested in the securities 
and Exchange Commission. 

FIFTH DEFENSE 

22. Since the Securities Exchange Act of 1934 (15 
U.S.C. §§ 78 a et^ seq .) provides for review and revision by the 
Securities and Exchange Commission of the Exchange's ru ss, 
among other things, relating to the payment to secu.^ties repre¬ 
sentatives of commissions and other remuneration, primary Juris¬ 
diction of the subject matter of this action is vested in the 
Securities and Exchange Commission. 

SIXTH DEFENSE 

23. The Court lacks subject matter Jurisdiction of 
the SECOND and THIRD causes of action. 
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WHEREFORE, defendant New York Stock Exchange, Inc. 
demands Judgment dismissing the second amended complaint with 
costs and disbursements. 

MILBANK, TWEED, HADLEY 8c Me CLOY 


By (haea <$ — 

1 Chase Manhattan Plaza 
New York, N.Y. 10005 
Attorneys for defendant 
New York Stock Exchange, Inc. 


• l e 






ANSWER OF BACHE t CO., INC. AS ILLUSTRATIVE OF ANSWER 
OF ALL BROKER DEFENDANTS 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 


•| 

H 

! L. JOHN JACOBI and ROBERT GAMBERA, et al.,: 

! 

Plaintiffs, : 

-against- : 70 Civ. 3152 

BACHE & CO., et al., 

Defendants. 


ANSWER OF DEFENDANT BACHE & CO. 

INCORPORATED TO SECOND AMENDED COMPLAINT 
! -- 

\ 

Defendant Bache &. Co. Incorporated ("Bache") , by its 

i 

j attorneys, Sullivan & Cromwell, for its answer to the second 
1 amended complaint herein: 

1. Denies each and every allegation of paragraphs 

! 

1, 2, and 22, except admits that the plaintiffs purport to 
bring this action pursuant to the statutory provisions cited 
in said paragraphs. 

2. Denies each and every allegation of paragraph 3 

1 as to Bache, except admits that it transacts business within 

» 

this District; and denies knowledge or information sufficient 
, to form a belief as to the truth of the allegations of said 
paragraph as to the other defendants. 

3. Denies each and every allegation of paragraphs 

| 

' 4, 8, «J, 10, 11, 12, and 13. 

4. Answering paragraph 5, denies the existence of 
any corn-piracy or concert of action involving Bache, and 
denies knowledge or information sufficient to form a belief 
as to 1 he truth of the other allegations of said paragraph. 
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5. Denies knowledge or information sufficient 
to form a belief as to the truth of the allegations of para¬ 
graph 6, except admits that Bache is a Delaware corporation; 
and denies that it transacts business at 36 Wall Street, 

New York, New York. 

j 

6. Denies knowledge or information sufficient to 
form a belief as to the truth of the allegations of paragraph 
7, except admits that Bache is a member firm of the New York 
Stock Exchange and a member of the Association of Stock 
Exchange Firms. 

i 

7. Denies each and every allegation of paragraph 
14 as to Bache, except admits that it engages in the purchase 

i 

| and sale of securities, both on public exchanges and in the 
over-the-counter market, as broker; admits that it maintains 
offices in several states of the United States and in some 
foreign countries; admits that it is a member firm of the 
New York Stock Exchange and other Exchanges; and denies 
knowledge or information sufficient to form a belief as to 
the truth of the allegations of said paragraph as to the other 
defendants. 

i 

l! 8. Denies each and every allegation of paragraph 

i as to Bache, except admits that on occasion it acts on 

I behalf of customers in the purchase or sale of securities on 
public exchanges or in the over-the-counter market and receive! 

. a commission based on the amount of the purchase or sale; 

■< 

admits that it pays a commission based on a percentage of its 
own commission to certain ol the securities representatives 

* 

in its employ for their services in connection with the pur- 

| 

I chase or sale of securities; and denies knowledge or informa¬ 
tion sufficiont to form a belief as to the truth of the allega 

j tiona of said paragraph as to the other defendants. 

.1 


i 
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9. Denies each and every allegation or paragraphs 
16, 19, 20, 21, 24, and 26 as to Bache; and otherwise denies 

1 knowledge or information sufficient to form a belief as to 
] the truth of the allegations of said paragraphs. 

10. Denies each and every allegation of paragraph 

17 as to Bache, and denies knowledge or information sufficient 

i 

to form a belief as to the truth of the allegations of said 

i paragraph as to the other defendants, except idmits that on 

April 2, 1970, the New York Stock Exchange adopted a service 
fee of $15 or 50% of the applicable commission, whichever was 
| the lesser, on orders of 1,000 shares or less; and admits 
that this service fee is still in effect. 

! 

11• Denies each and every allegation of paragraph 

18 as to Bache, and denies knowledge or information sufficient 

| to form a belief as to the truth of the allegations of said 

paragraph as to the other defendants. 

12. Answering paragraphs 23 and 25, repeats and 
realleges its answers to the paragraphs incorporated therein 

j by reference. 

FIRST AFFIRMATIVE DEFENSE 

13. The complaint fails to state a claim upon 
which relief can be granted. 

SECOND AFFIRMATIVE DEFENSE 

-—- Q 

14. The Court lacks jurisdiction over the subject 
| matter of this action. 

THIRD AFFIRMATIVE DEFENSE 

! 

15. Pursuant to its duty under the Securities 

ji Exchange Act of 1934 (15 U.S.C. SS 78a et se£.), the New York 
, Stock Exchange has adopted rules, to which its members and 

I) 

member organizations are bound to adhere, relating to the 
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‘payment to securities representatives of commissions and 
iother remuneration, including any portion of the service 
charge effective since April 2, 1970, with respect to trans¬ 
actions in securities listed on the Exchange. Neither the 
adoption of said rules by the Exchange nor the adherence there* 
to by its members and member organizations may be the subject 
of an antitrust claim by reason of the provisions of said Act. 

F.lJRTH AFFIRMATIVE DEFENSE 

I ~ 

16. The establishment of the service charge 

feffective since April 2, 1970, the rules and regulations 

pertaining thereto adopted by the New York Stock Exchange and 

, the adherence thereto by its members and member organizations 

are within the scope and carry out the purposes of the 

Securities Exchange Act of 1934 (15 U.S.C. SS 78a et seq.) and 

- 

are therefore justified and reasonable in answer to the 
assertion of an antitrust claim. 

I 

FIFTH AFFIRMATIVE DEFENSE 

It 

17. Since the Securities Exchange Act of 1934 
»15 U.S.C. SS 78a et seq .) provides for review and revision 
by the Securities and Exchange Commission of the New York 


H 


Stock Exchange's rules, among other things, relating to the 
payment to securities representatives of commissions and other 
remuneration, exclusive jurisdiction of the subject matter of 

| 

this action is vested in the Securities and Exchange Commission. 

I !' 

SIXTH AFFIR MATIVE DEFENSE 

18. S;.nce the Secur ities Exchange Act of 1934 ■ 

(15 U.S.C. §5 78a et^ seq .) provides for review and revision 
by the Securities and Exchange Commission of the New York Stock 

« I 

Exchange's rules, among other things, relating to the payment | 
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tc securities representatives of commissions and other 
remuneration, primary jurisdiction of the subject matter of 
this action is vested in the Securities and Exchange Commis- 
['sion. 

SEVENTH AFFIRMATIVE DEFENSE 
19. The claims are barred by the applicable 

jt 

jjstatutes of limitations. 

I! 

WHEREFORE, defendant Bache & Co. Incorporated 
demands judgment dismissing the amended complaint, together 
with the costs and disbursements of this action, including 
counsel fees. 


SULLIVAN & CROMWELL 


(A Member ot the Firm^^*f’ 
Attorneys for Defendant / 
Bache & Co. Incorporated// 

48 Wall Street, ^ 

New York, New York 10005 
HAnover 2-8100 


October 22, 1971 
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MEMORANDUM ENDORSEMENT DATED OCTOBER t2, 1971 
■ebr 1 RE MOTION FOR CUSS CERTIFICATION 


fa.4 


L. John Jacobi and Eugene Galax, ate. 


70 Civ 3152 


Baoha 6 Co. Inc. at al. 


New Yore, October 12, 1971 
Roon 13)5 - lit30 a.a. 


MEMORANDUM ENDORSEMENT 

MOTION NO. 12? 07 SEPTEMBER 28, 1971 CALENDAR 
RYAN, J. (orally): 

Plaintiffs' motion for leave to serve an amended 


complaint is granted. It will drop Eugene Galas aa a 


plaintiff and it will leave L. John Jaoobi and Robert 
Ganbara as the only named plaintiffs and the represent¬ 
atives cf the elms. 

I find that there is a prims facie showing that 
Jaoobi andQunbera will fair.ly and adequately represent the 
class. 

The plaintiffs' cia.Lme were considered on December S 
1970 by Judge Man. if laid in prio:c proceedings. 

The first amended complaint as filed alleges in the 

o 

first three count* and seels judgments on claims alleging 
unlawful conspiracy by the broker defendants and the 
Association of Stock Exchange firms in violation of federal 
anti-trv-t, state and ooa&cn law. JJer.i• it is alleged tiu*t 


■ t i ih •: ojj f<i:.*? n 1 --.' 
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mcbr 2 


only copy available * ja 


def.nd.nt. conspire ,ad did by joint unlawful act raduo. 


UM commission rata, which dafondont. were paying the 
aecuritiea reprei entaUves in their employ. The fourth, 
fifth and eixth count, all.,, .imilar acts and ooo.pir.cy 
not to pay commit oiona to thei. aeouritioa reprewtativea 
haaed m.teol aeruioe change, which, beginning in 
*«oh, 1370, the defendaata .died to the oommiaeloo they 


charged containers for executing orders. The 


plaint now filed drops the firat three counts above _ 


ated and alleges only Counts 4, 5 and 6, and three defend¬ 


ants, to wit, Blair i Company, shields 4 Company and 

The Firat Boston Corporation are dropped as party defendants 

and a. to them thl~. action i. discontinue without prejudice 


and without costa. 


It d.a recognized oy the parties that a 


oiee. action under ftu-.o 23 of the Federal Bale, of civil 


Procedure. i fi„d that the prerequisite, to class action 


eaumeratad in Rule 23;.) era present and that the action 


Patently comes witliin one of the three categories of -- T - 


actions of Rule 23 ib). 


It appears that the number of defendants 1 employees 


*"* r ** dUy “1 -cert.ln.bl., and sre not so n»*r 

as to make eotlc. of tne pand.-r.g action dlfficu. or 


icprnaticeblo. 


:<mu| 


Thuir*» .ire c,-» lotions of fact end law ~-^ T n 1 


fERN Jismja XM.»K RF! jk f=>S 




* 

.tie 


T 
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fflcbr 3 

to the class. 
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ONLY COPY AVAILABLE: 

Ouo process requires that notice be given to the 
clasp before the entry of an order declaring this to be a 
class action. staler v. Carlisle and Jaoqonline, 

391 F. 2d 555, 554 (2d Cir. 1968). 

The complaint seeks injunctive relief and money 
damages. A decree and judgment would be operative against 
all members of the class. As to each individual “inher 
of the class, the damages recoverable are to be ascertained 
by mathematical calculations. There remains but a single 
question and ’hat is whether any member of the class should 
be afforded an opportunity to "opt out," or whether all 
should be bound by the final judgment in this action. 

* egree with plaintiffs that this action should be 
maintained as a class action under Rule 23(b)(1). I find 
that to permit any member of the class to "opt out" night 
lead tc conflicting and varying judgments in separate actions 
filed by individual members of the class. Rule 23(c)(2) which 
provides for opting-out of class members applies only to 

Rule 23(b)(3) class actions. Upon notion that this action 

• 

is to be maintained as a class action, any party objecting 
to being bound by the final judgment will have a further 
opportunity to be heard. (c.F. Van Geuert v Boeing coaqray, 
25# F. sup? 125 (6DNY 1966). This would afford maple 
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racbr 4 


opportunity' to the cfetcv-twya cor ?.arr? r , .;p r uin & C.apfeny, 
Ino. to dopon© Robert Ganbora aa tc bin qualification and 
etanding tc> fairly . ?id adequately nipraecne th< r.lc ?3 oo 
whoa© behalf this action has been filoci. xt would alco 
pen.it Celafieid a r-lcfielC, "ac. oopvrV.nity to diemiaa 
this action r.c to than; M;d a© to vinoenc Broderick, 
aa liquidate.' of se^d firm. 

I will sign orders consistent w:. u the foregoing 
holdings. and direct- that they bo aubmitt c. 

Ocl-otwr 12. 197! ^- 

v —J Sy3vof^s r j. *£«„, 

i’SDJ 


.v-\ lc ' e ^e f \ 

* : • * ■" ' oU ' ) 
* ^ m • 


teO^n-, ’ 


V ' p.,tc 

8 ve**' 


V^* 
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OWER OATEO NOVEMBER I, 19/1 CERTIFYING CLASS AND 
PROVIDING FO* GIVING OF NOTICE 

U:;iTED STA'"”*' r ' T STRICT COURT f\ K , 

SOUTHERN Die ..CT OF NEW YORK ^^Y CQp 


L. JOHN JACOBI and ROBERT GAJ'EERA. 
etc.. 


AVa ILAB' ■ 


Plaintiffs 


-apainst- 

BACI’E ft CO . , ct al.. 


Defendants. 


70 Civ. 315? 
ORDER 


Plaintiffs having moved this Court for an order 
pursuant to Rule 23, P.F.C.P., determining that this action 
nay be maintained as a class action, and the notion having 
come on to be heard on October 7, 1971, 

MOV.', upon the pleadings on file, and after hearing 
Charles Sovel, Esq., for plaintiff in support of said motion 
for class action determination, and upon the consent of 
counsel for ail defendants, and due deliberation having been 
had, it is hereby 


ORDERED that pursuant to Rule 23 (c)( 1 ), F.R.C.P., 
this action is conditionally determined to be a class action 
within the previsions cf Rule 23(a) and (b) (1), and that 
the members of said class are all securities representatives 
(sometimes called registered representatives or account 
executives) employed by the defendant broker-dealers during 
the period April 1970 through June 25, 1971, who were 
compensated at least in part by commissions on securities 
transactions effected by them; and !t 13 further 

ORLi~. uD that a Notice, in the for:., annexed h.rotr. 


shall O’ nubli.iicu uy the plu^in-l; fj; _n a l,.o-eoiu. «n 


_ 


















publication shall no macie on or before December y, 1971; ftna 
that within 10 days after cornn’etlon of such publication the 
plaintiffs 3ha]1 file with the Clerk of the Court an affi¬ 
davit of publication from each of said newsnapers; and it is 
further 

t 

ORDERED that copier, of raid Notice shall be pre¬ 
pared by plaintiffs and delivered to the broker-dealer 
defendants on or before November 16, 1971; said Notice shall 
be distributed to each member of the class by December 7, 
1971, which distribution shall be effected by each broker- 
dealer defendant to the members of the class now or 
previously employed by it. In the case of former employees 
who are members o * the class, each broker-dealer defendant 
shall distribute the Notice by mailing a copy to them at 
their last known addresses, ar. shown on the books of said 
hrokpr-de^ler. Within 10 days after said distribution, 
each broker-deale • defendant shall file with the Clerk of 
the Court an affidavit describing the means employed by it 
in distributing said Notice ar.d a list of names and 
addresses of persons to whom the Notice was mailed; and 
within *15 days after said distribution, each broker-dealer 
defendant shall file an affidavit listing those members 
of the class to whom the Notic:- was nailed but returned 
undelivered; and both such lists shall remain sealed 
subject to further Order of this Court; and it is further 
ORDERED that the broker-dealer defendants shall 
distribute said Motipo »•»! thou* exnl gnat Inn, reeonmendat1 on 
or comment until further order of this Court; and It is 
further 

ORDERED that any rerler of the class drr.irtnr to 
'nti'ivi r,(- i»; ‘.hie .* *• i inn nur’ •*. Ic* rr npi-roprlat.c .’.otic 1 ' 

w 11 b • n f b | 


on or before J. nuarv (•. 




. . i tin. r onf ter , 













i days of the fiilr. of such notice, nu;.c obtain the consent 
| of the parties re this action to such Intervention or must 
|j riove the Court pursuant to Hulc ?.h , F.H.C.r., for permission 
to intervene. 

Dated: Hew York , r . York 
November j *5 IS-71 







UNITED states district court 

SOUTHERN DISTRICT 0? NEW YORK 


Plaintiffs, 


-arainst- 


BACHE 4 CO.; WALSTON 4 CO., INC.; E. F. 
HUTTON & CO., INC.: THOMSON and McKINNON 
AUCHIi.’CLOSS, INC. (fcrr.erly THOMSON i 
McKINJ.'OM, INC.); KOFKBLCVIER and WEEKS - 
HEMPHILL, NOYES; :. n F3, RHOADES & COMPANY; 
TUCKER, ANTHONY A ?. L. I AY; HKNTZ & CO. 
DELAFIELD & DELAF.HLL; HARRIS, UPHAM & 

! CO. lire. ; DOMINICK DOMINICK, INC.; 

SHE ARSON HAMILL «■ ??.; HALLE & STIEGLITZ, 
INC.; OH VIS BROTH; IS & CC. ; DEMPSEY TEGLER 
4 CO., JNC; GLCr.E-'- CRGAi;, WILLIAM R. ST A ATS. 
INC.; FRANCIS I. .u?CNT 4 CC; GOODBODY & 

CO; HIPSCH & CO; I LAP, STEARNS 4 CO; LEHMAN 
BROS. INC; KIDDEF, -LA3CCY 4 CO. INC; R. W. 
PRESSPRICH 4 CO, INC; STOKE L WEBSTER 
SECURITIES COR?.; PLAN LITTER 4 CO. INC; 

W. E. HUTTON; A. G. El WARDS 4 SONS, INC; 
REYNOLDS 4 CO; PAINE, LIBBER, JACKSON 4 
CURTIS; SCHEIIH'AN, HCCKSIIN 6 TROTTA, 

INC; PRESSMAN, FPCKLICH !• FROST, INC; NEW- 
BURGER, LOEB 4 CC.; rAUSCHER, PIERCE 
SECURITIES CORP. ; C??ENi ZITHER 4 CO.; 

STEINER, ROUSH l CC-. INC; L. F. ROTHSCHILD 
4 CO.: SPENCER TRASK > CC. III.’: SMITH 
BARNEY 4 CO. INC; HfFF.IIL LYNCH, PIERCE, 
FENNER 4 SMITH, INC; THE ASSOCIATION OF STOCK 
EXCHANGE FIRMS AND THE NEW YORK STOCK 
EXCHANGE, 

< 

Defendants. 


m 


L. JOHN JACOBI and ROBERT GAMBERA, lndivjdu- 
ally, and on behalf of all other securities 
representatives similarly situated, 
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"r^z'-v c - CLASS ACTION 


TO: Securities Perrcsentativos Ennloyed by 
tne Deiendar.t iix*okez*uKe Houses 


NOTICE IS KE'.KTL GIVEN that, pursuant to nr Order 


Bated November 


> ^ t ^, o. .i<t' iJiiii'i'd uLutcij Dix»tx'i.^.t Cou. t 


J! for the Smithf"-n I trie! c« Dev: York (irrelnnft/r called 


|| , ,,M "Court ”) by'Hr.-.. S-:• . r j. Ry.m, United State:; 

jj District Judpr, ’* L« <•: I wd t tint this action may 


• * f 












SVA 

proceed as a class action unaer Rule 23 (a) and (b)(1) of the 
Federal Rules of Civ? 1 Procedure, and that the action may be 

I 

maintained on behalf of all persons who were employed by the 
brokerage house defendants as securities representatives 
(sometimes called registered rcorescntatives or account 
executives) during the period April 2, 1970 through June 29, 
1971, and who were compensated at least in part by commis¬ 
sions on securities transactions effected by them. 


THE PARTIES 

Plaintiffs L. John Jacobi and Robert Gambera, as 
employees of two of the defendant brokerage houses during the 
period April 2, 1970 through June 25, 1971, have brought this 
action on behalf of themselves and on behalf of all other 
securities representatives similarly situated. 

The defendants r-.re reristered broker-dealers or 

i 

brokerage houses. The Assccintion of Stock Exchange Firms 
and The New York Stock Exchanre. 






NATURE OF THE ACTION 


This action was commenced by one Sam Cordova on 
July 23, 1970. By subsequent order of the Court L. John 
Jacobi was substituted as plaintiff; and later, Robert 
Gambera was permitted to Intervene as an additional plaintiff. 

The complaint charges that the defendant brokerage 
houses, acting in concert with the Association of Stock 
F.xrhanr-* wi*»m** r>nd r i'Vio *'<•>•• Vc>r»»c stock Exchange, conanired 
to withhold paying commissions to the securities representa¬ 
tives employed by tho defendant brokerage houses on the 

I 

surcharge which the Securities ar.u Exchange Commission per- j 
nltted tc Lc ir.por.rd on rurchasen of securities of 1,000 
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of the applicable commission, whichever was the lesser, which 
went into effect on April 2, 1970. The complaint see!:.- to 
have this practice declared illegal under the Federal antl- 

l 

trust laws and state and common law principles, to have the 
defendants permanently enjoined from continuing to withhold 
commissions based upon said surcharge from the securities 
.epresontatives who arc members of the class, and to recover 


amounts received as a result of the inmosition of the sur¬ 
charge in determining commissions paid to securities repre¬ 
sentatives was the result of any conspiracy; and some of the 
defendants state that they increased their representatives' 
commissions as soon as permission to impose the surcharge 
was secured. All defendants allege that all actions by . 
the broker-dealer defendants were taken to conform tc the 
orders of and conditions Imposed by the Securities and 
Exchange Commission in approving said surcharge. The 
defendants further contend that certain rules of the New 
York Stock Exchange relating to service fees may not be the 
subject of antitrust claims, and that exclusive and primary 
Jurisdiction to deterrine tills Issue rests with the Secur¬ 
ities and Exchange Commission. Defendants also contend 
that the claims alleged in the complaint involve a dispute 
between employees and employers concerning the term and 

conditions of employment, which are not subject to the anti- 
« 

trust laws; this contention was the basis of a prior motion 
to dismiss the complaint, which was denied by the District 


.ais action 

which have been fJJ.-d with the Court, Tor n complete -nto- 
i:ent of their Mil. I'M, Iona. The ul. adlngr and .<11 o*» .• 


papers 


L'—iiiiiUl' W‘by be .examined In the omen nr thm 
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np upon all r.et 


rson de3lr:lri r to Intervene in this action 

ste notlce of intention with the Clerk 

•7 e, 1972, with conies to the following 

^Eso. Messrs. Mllbank, Tweed, 

-- 15 * Hadley & McCloy, 

Attorneys for Defendant 
1--11 rho New York Stock Exchange, 

1 Chase Manhattan Plaza 
Mow York, New York 10005 

Any person filing a notice of intention to inter¬ 
vene oust, within 60 days after the filing of such notice, 
ohteln the consent of the above-named counsel to their 
Intervention or must file a motion pursuant to liule 2 A of the 
Federal files of Civil Procedure for permission to intervene.! 
'Jhe Court has found that the present plaintiff!, will fairly 
and adequately represent the class, and the interest of 
those members of the class who do not Intervene will be 
represented by the present plaintiffs. 

The f»lvi 


Abraham E. Preecr.j 
Attorney for Plc-.ir 
36 Seventh Avenue. 
New York, New Yc>ri 


s notice should not be underul-ood 
as en expression of any opinion by the Court as to the merit; 
Of any claim or defense asserted in this lawsuit. It is 
bclnn distributed by the parties without explanation, recom¬ 
mendation or comment, as to what action any member or the 
class should take with respect thereto. 

Inquiries Wth vesper, to tv- notice should 
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EXCERPT FROM TRIAL PROCEEDINGS 

PLAINTIFFS' OFFERS OF ADMISSIONS, EXHIBITS 
AND STIPULATIONS 


* * * 


MR. SOVEL: if your Honor please, I would like 
first to offer into evidence as Exhibit No. 61 — and the 
reason 7. am starting at 61 is that many of the exhibits were 
numbered beginning with No. 1 at the depositions — the 
constitution and rules and regulations of the New York 
Stock Exchange, Inc. 

I might say there has been a stipulation between 
counsel with respect to the physical production of the 
rules and reg lations. We have copies made of certain 
rules and regulations and constitutional provisions as they 
aopear in the book published by Commerce Clearing House for 
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each of the years 1970, 1971, and 1972 and 1973. However, 
we would request your Honor to deem as the exhibit the 
actual constitution and by-laws for the entire period in 
question, being 1970 to 1973, with all counsel having the 
right to refer to any one of those constitutional provisions 
or any rule or regulation,subject only to providing your 
Honor with an appropriate copy of it. 

On that basis I offer in these ex '■. cts as 
Exhibit 61 as part of the entire exhibit. 

TIIE COURT: Is there any objection, gentlemen? 

MR. JACKSON: A point of clarification, your 

Honor. I am not clear as to exactly what is being offered 
at this time. 

MR.SOVEL: Documents provided to me by Mr. Brooks, 
which arcccpies of certain provisions of the constitution 
and of the by-laws as they appear in the Commerce Clearing 
House booklet issued for each of the years 1970, 1971, 

1972, and 1973. 

THE COURT: I gather that these are not complete. 

You said "certain." 

MR. SOVEL: Yes. They are the ones that we 
conceive at this point to be relevant, but we are not at 
this point precluding anyone from referring to any other 
portions of the constitution or the rules and regulations. 
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THE COURT: All right. May I suggest, if you 
would, that you take a moment and show them to counsel at 
the rear table, and if there is no objection, it being 
understood that these are portions and not complete, and it 
being further understood that anyone who wishes to introduce 
on his own behalf or his client's behalf additional portions 
of the constitution and rules and regulations of the Stock 
Exchange may do so under what I would call a doctrine of 
completeness. 

Would that be fair? 

MR. SOVEL: Fine. I might say these were furnished 
to mo by counsel for the New York Stock Exchanqe. 

THE COURT: I would think there is no question 
about authenticity. I would think the question that may 
arise would be as to their relevance and materiality. 

MR. JACKSON: No objection, your Honor. 

MR. SOVEL: I offer it as Exhibit 61. 

TIE COURT: Anyone else wish to see it, or have 
any objection? 

MR. JACKSON: If your Honor please, might I suggest 
that since there are four separate exhibits in this 
exhibit, they be given separate numbers. In other words, 
these are basically the same provisions during four 
different periods. 
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THE COURT: May I suggest we will use the lettering 
system here 61A, -B, -C, and -D. Is that satisfactory, 
gentlemen? 

I1R. BROOKS: Your Honor, let me point out that it 
is not clear from those documents themselves which year 
they are from, so that it might be best to indicate right 
on them in pencil. 

MR. SOVLL: I have marked them on the front page 
as to which year of the book they were taken from. 

THE COURT: All right. 

I will look at them for a moment and see if they 

are clear to me. 

(Plaintiffs' Inhibits CIA, -B, -C, and -i) received 
in evidence.) 

THE COURT: Looking throuqh them quickly, CIA 
appears to bo up through 1970; 61B through 1971; 61C 
through 1972; and 61D at least goes into 1973. I don't 
know if that is cumulative and up to date, Mr. Sovel. 

MR. SOVEL: I don't believe it is, nor was it 
intended as such, your Honor. It is from the booklet that 
came out in 1973 as they existed, I believe, at the 
beginning of that year. 

THE COURT: The Court would note finally that these 
four documents appear to bo cumulative and, because of 
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that, there is a certain carryover from exhibit to exhibit. 
Those are received with no objection. 

MR. SOVEL: If your Honor please, I would next 
like to offer into evidence certain admissions from the 
answer filed by the defendant Hew York Stock Exchange. I 
would first like to offer the following admission from 
paragraph 5 of their answer, in which it is admitted that 
plaintiff, L. John Jacobi, was employed as a registered 
representative for approximately fourteen years prior to 
May 1970 by Goodbody & Co. and that plaintiff, Robert 
Gambera, was employed by defendant Glore-Forgar., William R. 
Staats, In^ - ., ir. the capacity of a securities representsti'^e 
from January 1, 1969, to August 1, 1969, and was so employev! 
in a similar capacity by the defendant Walston & Company 
for the period August 1969 to July 1971. 

I offer that admission into evidence. 

I next offer from paragraph 6 of the answer. In 
paragraph 6 they admit the allegation of paragraph 6 of 
the complaint, except that at that time they deny that the 
Exchange was not a corporation. 

Paragraph 6 of the complaint in essence alleged 
that each of the defendants, the broker defendants, was a 
corporation organized and existing under and by virtue of 
one of the laws of the United States and was doing business 
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in this district and listed certain addresses, which I 
would respectfully incorporate by reference rather than 
reading all the names. I offer that in evidence. 

MR. JACKSON: Just a point of technical accuracy. 
The allegation of paragraph 6 of the complaint, which is 
admitted in the Exchange's answer, is that each of the 
broker defendants named is a corporation or partnership. 

MR. SOVEL: Yes, sir. Thank you. 

% 

I next offer from paragraph 7 of the answer, which 
is admitted, that the Exchange furnishes facilities for 
transactions by its members and member organizations in 
securities listed on the Exchange, regulates certain con¬ 
duct of its members and member organizations, maintains its 
place of business at 11 Wall Street, New York, New York, anc 
is doing business within this district. 

I offer that admission into evidence. 

I next offer from paragraph 11 of the answer the 
admission that each of the broker defendants acts on 
behalf of customers in the purchase or sale of securities 
on public exchanges or in the Over the Counter market, and 
for such services receives a commission based on the amount 
of the purchase or sale. I offer that admission into 
evidence. 


25 


MR. SCHWARTZ: 


I object to it on the part of my 
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clients, your Honor, because regretfully I must say it is 
not accurate. On over the Counter transactions in each and 
every case my clients receive a commission. That is not 


accurate. 


MR. SOVEL: It is admission at least on behalf of 
the Hew York stock Exchange, and I would not offer it on 

the Over the Counter transactions, because it is not really 
relevant to this proceeding anyhow. 

THE COURT: So you are going to eliminate that 
portion of your offer which seeks to make this an admission 
of member firms relative to Over the Counter transactions. 

MR. SOvJ:r. : Yor, r,ir. 

THE COURT: You are excluding that. 

MR. SOVEL: Yes, sir. 

THE COURT: Basically you are accepting Mr. 
Schwartz's objection? 

MR. SOVEL: Not so much am I accepting the 
objection; it is not relevant to the proof I need in the 
case. I was trying to read the whole admission, though, 
and it can be excluded as far as that aspect is concerned. 
THE COURT: As to all of the member firms? 

MR. SOVEL: As to all the defendants, right. 

Finally, from paragraph 13 of the answer, 

admission that on April 2 197n «.u« 

p 11 • with the approval of the 
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Securities and Exchange Commission, the Exchange adopted 
a service fee of $15 or 50 percent of the applicable 
commission, whichever was the lesser, on orders of 1000 
shares or less, and that said service fee is still in 
effect, although scheduled to terminate upon the effective¬ 
ness of a new commission schedule approved by the Securities 
and Exchange Commission. I would offer that with the 
modification that the service fee has now terminated and 
did terminate, I believe, on March 24, 1972. I offer tte: 
as an admission. 

THE COURT: Let me hear that one again, Mr. 
Reporter, please. 

(Record read) 

MR. SOVEL: Next, your Honor, I offer certain 
admissions from the answers to interrogatories filed by 

defendant Hew York Stock Exchange. I offer, first, the 

< 

answer to Interrogatory No. 5. Pardon me, I withdraw 
that, since that has already been admitted. 

From Interrogatory No. 6: To the best of your 
knowledge and information, set forth the total amount that 
was collected by your member firms by reason of imposition 
of the service fee during the period it was in effect. 

The answer was as follows: $533,632,028, excluding 
the year 1972, for which year the Exchange does not have 
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sufficient data to answer. 

I offer that, and I call to your Honor's attention 
that the time, the date of these answers, is November 22, 
1972. 


MR. JACKSON: If your Honor please, I object to the 
offer, on the grounds that it is irrelevant and immaterial 
to the issues in this litigation,for the reason that the 
interrogatory requests the total amount collected by your 
member firms. At this time there were well over 500 member 
firms of the exchange, and the fiqure given in the answer 
to Interrogatory 6 includes the total revenues derived by 
t-'o service fee for all of those or by all of those 500-plu.‘ 
member firms. 


This action is brought against the Exchange, and 
I don t know exactly but some 30 to 40 member firms alone, 
so that there arc well over 500 member firms who are not 
defendants in this action, and what the other member firms 
may have derived in revenues has nothing to do with the 
issues in this case against a handful of member firms. 

THL COURT: Do you, Mr. Sovel, have the figures 
insofar as they relate to those defendants presently 
before this Court? 

MR. SOVEL: If your Honor please, the next 
interrogatory wo do have information on, as it was 
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available at the time of the answers with respect to the 
defendants in the action. However, I offer the total figure 
as being necessary to understanding other parts of the 
testimony which will come in relating to the total amounts 
assumed that would be collected by the service fee on an 
industrywide basis. 

THE COURT: Since I an sitting nonjury and 
recognize the point of Mr. Jackson's objection, I am going 
to take the answer to that particular interrogatory for 
what it is worth, recognizing that I have before me only 
a fraction of the total number of member firms, and I 
suppose the best that can be said for that number is that it 
is roughly representative of the scope of the infusion that 
was considered necessary into the securities industry as a 
whole in order to meet certain emergency situations as they 
arose. 

Needless to say, were you successful in this 
action, that figure would not be the measure of your 
damages against these defendants. I think you accept that; 
right? 

MR. SOVHL: Absolutely. 

THE COURT: I will take it on the basis that it 
does provide mo with a certain degree of background and 
information relative to the problem as a whole. 
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MR. SOVEL: I would next offer, your Honor, 
paragraph 7 of the interrogatories. Paragraph 7 stated: 

To the best of your knowledge and information, state the 
total amount collected by each of the broker defendants in 

this action by reason of the service fee during the period 
that it was in effect. 

Their answer to that was: "See Exhibit A attached. 1 ] 

I would like to have marked as an exhibit and 
offer into evidence Exhibit A, which I think should now 
bear No. 62, and I so offer it. 

MR. JACKSON: If your Honor please, I will object 
to that portion of Exhibit A which contains data relating 
to firms which have been dismissed from this action,and I 
note that there are several such as Shields and First Boston 
and perhaps others in this exhibit. 

THE COURT: Mr. Sovel, I would assume that your 
offer of this exhibit, which was prepared probably before 
the dismissal, would be limited only to those firms presently 
before the Court. 


MR. SOVEL: Yes, your Honor. 

THE COURT: On that understanding and with those 

firms who have been dismissed from the action being 
eliminated, I will receive the exhibit. 


. think this might be a good time, gentlemen, for 

/ 
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(PlaintiffAs Exhibit 62 was received in evidence.) 
THE COURT: There is no objection to that, accept 
the limited objection you nade. Is that correct? 

MR. JACKSON: No .other objection, your Honor, yes . 
THE COURT: Basically, the exhibit has been ro- 

o 
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drawn, and withdrawn at least in part as it relates to 
those who are no longer in the case. 

MR. JACKSON: Yes, your Honor. 

% 

MR. SOVEL: If your Honor please, I would next 
like to offer the answers to Interrogatories Nos. 24 and 
25, and I would like to read both interrogatories first, 
because their answer is the same in both cases. 

No. 24 was: Identify every service charge adopted 
by the New York Stock Exchange pursuant to Article 15, 

section 9, of its constitution,and set forth the following 
information: 

(a) The nature and amount of the service charge. 

(b) The nature of the service for which the charge 
was instituted. 

(c) The dates during which each such service 
charge was in effect. 

That ended No. 24. 

No. 25 was: Set forth the history of Article 15, 
section 9, of the constitution of the New Ycrk Stock 
Exchange, stating when each of its predecessors was 

adopted, the nature of any amendments thereto, with 
the dates of said amendments, and the precise language of 
Arfc iclo 15, section 9, as amended, on each occasion. 

Now, the answer to both interrogatories was: "See 
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Exhibit B attached." 

Exhibit B is a document of, I think, 11 pages, 

10 or 11 pages, describing the history of the service 
charges of the information submitted in response to this 
interrogatory. Rather than read it in its entirety, I 

would just like to offer Exhibit B as an exhibit in this 

* 

case as Exhibit 63. 

I so offer it. 

THE COURT: All right, show it to the other side 
as soon as it has been marked for identification. If there 
is no objection, I will receive it. 

(Plaintiffs' Exhibit 63 marked for identification.) 
MR. SOVEL: If your Honor please, if you could 

indulge us for just one minute. 

THE COURT: That is why'I requested that these 
documents be shown to the other counsel. If there is a 
problem, let us iron it out now. 

(Pause) 

MR. JACKSON: No objection. 

MR. SOVEL: If your Honor please, Mr. Jackson 
has indicated no objection. I don't know about any other 
counsel. 


25 


THE COURT: Very good. If anyone else wants to 
look at the document, Mr. Jackson looked at it carefully, 
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he may do so. Hearing no one and since this is a history 
which I understood was prepared by the defendant in 
response to some of plaintiffs' interrogatories, it will 
be received. 

(Plaintiffs' Exhibit 63 received in evidence.) 

•THE COURT: This was Exhibit 13, I gather, attached 
to those answers to interrogatories. 

MR. SOVEL: Yes. 

THE COURT: I gather the one which I see on the 
next to the last page, which runs over to the last page, is 
the one with which we will be primarily concerned, which 
conmencod in April of 1970. Ts that correct? 

MR. SOVEI,: That is correct, your Honor. 

THE COURT: My understanding is that no service 
charges v/erc instituted su bsequent to that time, at least 
up to the date of these answers to interrogatories. 

MR. SOVEL: Hone that I know of that would have 
any bearing on the lawsuit. 

THE COURT: Very good. 

MR. SOVEL: If your Honor please, I understand that 
some additional counsel have arrived who would like to make 

themselves known, so I will bow to them for a noment, if 
I may. 

THE COURT: All right. If there are counsel who 
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have appeared, let them step forward. 

MR. LOVEJOY: Your Honor, my name is Lovejoy, and 
I am from Simpson Thacher. 

THE COURT: We were waiting for you. 

MR. GROWNEY: My name is Growney; I am for Spencer 

Trask. 

THE COURT: Good. You are the two gentlemen we 
were waiting for. Mow we are complete. 

Let the record reflect that the two gentlemen who 
were not here at the outset, who I indicated would be 
temporarily represented by the counsel for the Exchange 
and the steeri.ng committee, are now hero. That is Mr. 
Growney, v/ho represents the defendant Spencer Trask & 

Co., Inc., and Mr. Lovejoy, of Simpson Thacher, representing 
the defendants Lehman Bros, and Tucker Anthony. 

Has anyone else come who wishes to note his 
appearance before we resume? 

Very well. 

MR. SOVEL: May I proceed? 

THE COURT: You may. 

MR. SOVEL: If your Honor please, I would next 
like to offer into evidence the following stipulation that 
was entered into between myself and counsel for the Mew 
York Stock Exchange. The stipulation reads as follows: 
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It is hereby stipulated and agreed that if an 
appropriate witness v/ere called he would testify as 
follows with respect to the makeup of the Board of Governors 
or Board of Directors of the New York Stock Exchange, Inc. 

The testimony would be as follows, and I am quot¬ 


ing. 

"During the period from March 26, 1970, through 
February 29, 1972, the governing body of the New York Stock 
Exchange was known as the Board of Governors. Effective 
March 1, 1972, their title was changed to Board of 
Directors. Prior to February 18, 1971, the New York Stock 
Exchange was organized as an unincorporated association. 
Effective February 18, 1971, the New York Stock Exchange 
became organized as a corporation under the Not For Profit 
Corporation Law of the State of New York. 

"During the period from March 26, 1970, to March 24 
1972, the Board of Governors and subsequently the Board of 
Directors had thirty-three members, one of which was 
president, who was an employee, and twenty-nine of which 
were elected from representatives of member firms of the 
New York Stock Exchange and three public members electc-d 


by a majority of the other thirty members." 



That ends the agreement as to what the testimony 
will show. T will offer the stipulation as an exhibit in 
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the case as No. 64. 

THE COURT: Is there any objection? 

MR. JACKSON: No objection, your Honor. 
(Plaintiffs' Exhibit 64 received in evidence.) 

THE COURT: I see you left a place for me to so 
order it, and I will do that now. 








T3 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


PORTIONS OF DEPOSITION OF HR. DAVID D. HUNTOON 

pgh 1 "Huntoon 




(Pause) 

THE COURT: You may proceed. 

MR. SGVEL: if your Honor please, I would now 

like to offer into evidence the testimony from the 
deposition of Mr. David D. Huntoon. 


I thought for purpose of following it, if i 
could have my associate, Mr. Katz, act the part of the 
witness and road the answers while I read the questions 

I will advise everyone which portions I will be reading 
from — 


THE COURT: That's agreeable. 

MR. SOVEL: if your Honor please, I will, begin 

on page 4 of the deposition. 

For purposes of the record, the deposition 
was taken on February 8, 1972, at the offices of Messrs. 

Milbank, Tweed, Hadley a :*cCloy. 

The witness David D. Huntoon was duly sworn and 
testified as follows -- I will now begin at page 5 
"Q What is your name? 

"A David D. Huntoon. 

"Q Where do you live? 

"A 45 Peaceable Street, Ridgefield, Connecticut. 

"Q Mr. Huntoon, by whom are you employed? 

A Dy the New York Stock Exchange, Inc. 
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Q And how long have you been employed by the New 


York Stock -Exchange, Inc.? 




"Q And in what capacity have you been employed by 


them? 


"A As part of the staff 


in the Department of Member 


Firms. 


M Q Has that assignment continued during the entire 
period you have been with the New York Stock Exchange? 

H A Yes. 

Q Now, when you referred to the staff of the 
Department of Member Firms, could you explain what that is? 

A The Department of Member Firms is that portion 
of the Exchange staff, which administers the Exchange's 
rules as they bear on its member organizations as opposed 


'~'j th: E 


* * «■» C 


- 1 » . 1 . 




relating to floor trading. 

'C Are those the three departments of the Exchange 
or what? 

"* Those are the three principal operating department 
who administer the Rules of the Exchange. There is also 
a fourth, which is smaller, the office of the secretary 
which administers the rules relating to the admission of its 
members and allied members and the purchase and sale of seat 
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"Q Does the Department of Member Firms have a head 
of the Department? 


ICS, 


Who is that? 


That is Mr. Robert M. Bishop. 

How many men are there in the Department? - 
I think we currently have 235, give or take 4 or ' 
DO you have any title or rank within the Department? 
Yes.I am an Associate Director of the Department. 
Where does that put you in relation to Mr. Bishop? 

I report directly to him. 

How many Associate Directors are there? 

i 

Three. 

Who are the other Associate Directors? 

one is Fred j. stock, Jr . and another is Stuart 


IJ Jl. OTJ, 


"Q I take it that the three of you are directly 
under Mr. Bishop? 

i- n correct* 

" Q you have staffs working under you? 

"A That is correct. 

"0 Now, I take it that youare familiar with the 
service fee, which is the subject of this lawsuit? 

"A Yes, sir. 
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"0 you have anything to do with the procedures 

by which the service *ee was proposed and adopted? 

r\ x v- ^ s 

"Q When did you first have any contact with respect 
to the proposal to adopt the service fee? 

"i\ In March 1970, at the time it was first thought 
of. If I may, the proper terminology as far as our 
Constitution and Rules are concerned is Service Charge. 

"Q Who first thought of the service charge, to your 
knowledge? 

"A I don't really know who first thought of it. 

"Q Prior to March of 1970, had there been an 
Application of Proposal submitted by the Stock Exchange 
with respect to restructuring of commission rates? 

"A Yes. A Preliminary proposal had been made in 
» ^ z . t * r : ; ~ ntr ruir? t r > *' p. r * S f t* ^ r 

Exchange Commission. 

"Q Did you have anything to do with the preparation 

Of that 1 

"A Yes. 

"Q What? 

"A I worked with a consultant firm. National 
Economics Research Associates in developing the proposal, 
and I also worked for the Cost & Revenue Committee, which 
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Committee of the Ooard of Governors charged with 
overseeing the development of the commission proper;*] . 

•ixuii *■ l •1-'* *-*- to c proposal, when ctici the work j 
on that proposal first begin? 

"A You're talking about the Commission Rate Proposal? i 
"Q Yes. 


"A It is hard to pii down when it first began because 
the Cost & Revenue Committee was continually in existence 
from 1953 right through until the final proposal was adoptee 
in October 1971. The NERA People, the National Economic 
Research, we retained, I think in 1969. 

"0 That was going to be rry next question, when they 
were retained. 

"A I think, I am not certain, but I think it was 196S, 

"Q Did you have dealings with the NERA people? 

"A Yes. i 


i r 


"Q With whom did you deal? 

"A Well, from the top with Dr. 

thPr< rid^nt. Yith . : . n r.cs 


Irwin Stelzer, who 

mar., Mr. 


Max. 


"Q Were you the liaison between the Exchange and NERA? 
"A No, not exclusively. 

"Q You said, not exclusively. To some extent, I 
would assume? 
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"A To 8omr extent. 

"Q Who else was involved? 

ut. ..xxiioju r' round, vice-president ot the Exchang 

and the Exchange's economist, Mr. Bishop to some degree. 

Also Mr. Haack, President of the Exchange. 

* 

"Q There came a time when NERA submitted a report 
to the Exchange, did there not? 

"A Yes. 

"Q And that report, in turn, was submitted to the 
SEC Commission? 

"A Yes. 

"Q That was prior to March of 1970, was it not? 

"A Yes. I believe it was February 1970. 

”Q Was it February when it was submitted to the 
Commission or February when you received the report from 


"A 

in 1970. 


My memory is that we submitted it to the Commi 


I 

ssiqn 


"Q Do you recall v»h- n you received it? 

"A No. But it would be very hard to say when it 
was received. NERA was working under the guidance of the 
Cost & Revenue Committee and it wasn't something that was 
produced in a closet and suddenly handed fullblown to the 
Committee. It was developed under their guidance. 
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S ° ^ llcin 9 the period of time prior to Petri-ary 
1970, there had been consultations with HERA and you had 

lisw.nU iiiCu ...ml. 


* ' ' ^ 4 - 1 4 % 


oUiU ue pi i or to i'eiuu,tiy xV/u? 

"A Yes. I would say that is true in a general way. 

I dorft know if the Committee, know what their finances 
were going to bo but we knew their general methodology. 

“Q You deferred to the Cost & Revenue Committee. 

Who is the head of that committee and who were its members? 

"I wovld say the period from June of 19G9 to 
March of 1970. The end of March 1970. 

A By March 1970, the Chairman was Mr. Ralph De 
Nunzio. I don'trecall when he became the Chairman. It 
was probably before June 1969. 

H Q Kviw many men are there on that Committee or 
how many members are there on that Committee? 

"A I believe there are 17. 

Q Is Mr. De Nunzio an employee of the Exchange? 

"A No, he is not. 

"Q *‘t in h : r rel-.tienship to the Exchange? 

"A You are talking now or then? 

"Q Now and then. 

"A Mr.De Nuntio was then the Vice-Chairman of the 
Board of Governors of the Exchange and today is the Chairman 
of the Board of Governors. 


* 
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"Q Ie he a paid employee of the Exchange in any 
respect other than being on the Board of Governors? 

"A n~ i~> not. 

"Q Were the members of the Committee during that 
period employees of the Exchange? 


"A Without wishing to characterize whether they 
are employees or not and perhaps I should say this for 
Mr. De Nunzio as well, I believe all Committee Members 
are paid by the Exchange for the meetings they attend. 
Mr. De Nunzio and the other members of the Committee are 


people who are drawn from the industry. 

Q In other words, they are representatives of the 
member firms of the industry, of the Exchange? 

"A They are associated with member firms. I 
wouldn't want to characterize them as representatives." 

Ihi. iiOVJLs Continuinow now, your Honor, co 


page 17, line 15: 

"Q Now, how were you first advised that a proposal 

would be submitted to edd the surcher^o? 

"A I don't specifically recall how i was first 
adbised. 

Q Do you recall when you were advised? 

*'A Yes. Around March 17. 

Q Do you recall how you were advised? 
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2 

" A No ' 1 don ‘t. To tel), you the honest truth. 

» 

4 

3 

I don't recall precisely. 

l' 

# 


v - .-.o.. v.ere uuiubtu/ 

4 

£ 

5 

"A No. 


6 

"Q Do you recall what you were requested to do with 

t 

7 

respect to the surcharge, if anything? 


8 

"A Yes. I was requested to do the drafting of the 

i 

9 

rule changes. 

! 

10 

,,Q And y° u d °n*t recall who asked you to do that 


11 

redrafting? 

i r. 

f 

l 

12 

"A Originally, no, although I do recall that I 


13 

worked with both ;;r. Arning, v/ho was then the Operation 

f 

14 

Vice-President of the Exchange and Nr. Cunningham, who was 


15 

tnen the Executive Vice-President on this question. Which 


16 

one of them initially told me to do it, I'm not certain. 


17 

J| 

‘ <io • ou boo..* whether tr. rr w *s any c:,, .. V at - 


18 

between representatives of the Exchange and the SEC prior 


19 

20 

to the proposal actually being submitted for the surcharge, 

anv c-nrwltrtion th rcsocct to the surcharge? 


21 

1 


22 

H A Yes, there was a visit to the SEC by Exchange 


officials two days before the meeting of the Board of 


23 



24 

Governors, at which time the surcharge was approved in 


principle. 


25 

"Q Now, do you know when that was, what date? 
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“A I believe that was March 17th. 

"Q That would be tlhe day you were first advised 
u.i wexi or wouiu -c nuve oeen prior to when you wore first 
advi-ed? 

"A It would have been around the time I was first 
advised. Let me clarify that answer by saying that you 
asked me about a service charge? 

"Q Or a surcharge, whatever you want to call it. 

"A I prefer to call it a service charge, which 
was a means of supplying interim financial relief to the 
member firm community at the time when it was very urgently 
needed. That relief was originally contemplated or at one 
time contemplated as a change in the commission rate schedu] 
and indeed, that concept is still true and if we have a 
commission rate schedule, which has been approved by the 
and which, wnon ir.volemonted, wi ] 1 renlace th'* 
charge. So it is a little difficult for mo to distinguish 
precisely when the service charge idea came up, but the 
idea of greater revenue for our r rber firms was certainly 
there for many months before July 1970. 

"Q I take it, what you are telling me, you felt a 
commission increase was necessary and you felt it was 
necessary for a period substantially before March 1970? 

"A Yes, because the submission to the SEC, what I 
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2 , 

recall is . ebruary, was for an increase in commissions. 

i 

3 

"Q And the surcharge was to provide income m the 

1 

i 

4 

ouiue w“Ouii, par aon me, t.ne service charge was to provide 


5 

income just as the increase of commission was to provide 


6 

revenue for the firms? 


7 

"A Yes. The service charge was a way to get interim 


* 

relief, v/hile the restructuring of the commission rate 


9 

was going forward. That was obviously going to bo a task 


10 

taking many months. The situation in the member firm 


11 

community at that time was serious and it was felt that 


12 

■ 

we needed interim aid immediately. 


13 

"Q My question to you is simply this, Mr. Huntoon. 

1 

14 

The surcharge was to serve the same purpose as the coiror.is^ion 

15 

rate increase. It was not to pay for any new or different 


16 

service? 


17 

• ' -ho r oharao was orn^ral1v r^r hr- r\»j- -> 


18 

| 

of increasing the revenues to member firms when increased 


19 

revenue was needed. 


20 

"0 An3 n't : n r.-Tnt for an*' othrr e~rv;cc to 


21 

rendered by any of the member firms? 


22 

"A I would say that is correct. 


23 

"Q You mentioned that representatives of the 


24 

Exchange mot with representatives of the SEC two days prior 


25 

to the Hoard of Governors' meeting? 
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2 

'A Yes, 3ii , 


3 

Q Do you kr.ov th.» date of the Board of Governors' 


4 

i.iofi w 109 uo '(Ui.n k .ic rcloxr . nyV 


5 

"A That nceting took place on March 19th. 

* 

6 

"0 So that it would be your recollection that 

j 

7 

representatives of the Exchange met with representatives 

1 

I 

8 

of the Commission on March 17? 

1 

• 

9 

1 

l 

"A Yes, sir. 


10 

"Q Who are the representatives of the Exchange to 


11 

whom you a re referring? 

’* 

12 

"A 1 don't know. 1 was not one of them. 1 believe 


13 

that Mr. Haack was one." 

, 

14 

MR. SCVEL: » r our Honor, we will continue on 


15 

page 20 * 


16 

"Q I believe you have in your file a letter dated 


17 

k 1 If ”* ... 



“ 1 1 • ” » to : .v. * »c. Coul v.rj 


18 

produce that, pleasu? 


19 

"A Yes, sir." 

* 

20 



21 

. .. ..or. orrlctee, I rcrucst 


counsel for the New York Stock Exchange produce the exhibit 


22 

that v/as marked as Exhibit 1 at that time. 


23 

THE COURT: That’s a letter dated March 16, 1970, 

• 

24 

from the Exchange to the Comission? 


25 

MR. SOVEL: Yes, your Honor. 
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THE COURT: That consists of three pages. 

MR. SOVEL: If your Honor please, the original 
tuac was r.arKeu <u tuc ueposjt.ion was useu a pnoucscat, 
but I am offering that exhibit as Exhibit P-1 m this case. 

THE COURT: Now we are going back to Exhibit 1 
after having gone up to 64. We will begin at 1. 

Is there any objection? 

MR. JACKSON: No objection, your Honor. 

THE COURT: It will be received. 


(Plaintiff's Exhibit 1 received in evidence.) 
MR. SOVEL: (Reading) 

Q Mr. Huntoon, I show you this document which 
has been marked as Plaintiffs Exhibit 1 of this date. 
Can you identify it for? 

"A It is a letter of March 16, 1970, addressed 

to tir Cha ,;.n n o t he Securities * Exchange Commission 

from Mr. Robert W. Haack, President of the Exchange. 

"Q What does it pertain to in general, not 


.'••'CP ’ f '' ■ - 1 } • »*■> 

"A It pertains to interim financial aid need by 
Member Firms at that time." 

MR. SOVEL: Moving over to page 32, your Honor, 

lino 8: 

"Q Now, this letter, I assume at least, the original 
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of this leLter was signed by Mr. Iiaack? 

"A I beliGV'* it was, 

* 2 w % W WMUi.X A > 1-J A. «- ^ .. . . ^ V. * * x w . 

And I am not talking about the typing, but the information 
that went into the letter and the drafting of the letter? 

"A I think the information that went into it was 
a combination of ML’RA and the Exchange staff. 

"Q Who would have been responsible for drafting 
the letter? 

"A I am really not sure. Letters are drafted 
by different people ’n the Exchange on different occasions 
and I don't know v/ho drafted that one. I was going to sav, 

I don't recall myself having any part of it. 

"Q Was a copy of this letter given to you for your 
information at the time it was sent? 

In i /(.iihco.i. 

"Q Do you recall? 

"A Not specifically. 

'•<"> !!'*•, t h.*-^ ieve the next document in ' ( our file 

is a memo of March 17, 1970. 

"A These being chronologically arranged, yes. 

"Q May I see the next document, please? 

"A (Handing)" 

MR. SOVEL: May we have Exhibit 2 from the 
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Xs-A 

i 

G3 


**'* ‘ ' li Y° ar please, as ldontiiieu , 

I 

and as appearc in the transcript, the document that was 
marked as exhibit llo. 2 is a photocopy of a memorandum ^ 

dated March 17, 1970, New York Stock Exchange, Department 
of Member Firms, addressed to Messrs. Bishop. Calvin, 

Swart* and Brandow. This was marked as Plaintiffs Exhibit J 
for identification of that date, it consists of four pages. 
THE CCXJRT: You are offering it? 

MR. SOVEL: I offer it at this time. 

THL COURT: Is there any objection? j 

MR. JACKSON: No objection, your Honor. 

I 

THE COURT: It will be received. 

(Plaintiff's Exhibit 2 received in evidence.) 

im». SOV^L: ^O'l' Honor, I an r^sumi no at the 


top of page 34: 

"Q 1 ahow y° u a document which has been marked 

Plaintiffs' Exhibit 7 of thi- date. Can you identify it 

for us? 


A Yes, sir. It is a memorandum written by me 

addressed to Mr. Bishop, Mr. Calvin. Mr. Swartz and Mr 
Brandow. 


Q Who are those individuals and who were they at thafc 
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time? 

"A Mr . Bishop v/as the Director of the Department 
u *" j-it, vdivxii \. - da t ue vicc-i-resiaent or 

the Exchange in charge of governmental relations. Mr. 
Swartz was an Assistant Director in the Department of 
Member Firms and Mr. Brandow was with Milbank & Tweed 
as Exchange Counsel. 

"Q What was the reason that memo was prepared? 

"A The memo was prepared to transmit some proposed 

constitution and rule language changes to those persons 
for their comments. 

"Q Who asked you to prepare it? 

"A I don't specifically re 11. This is the same 
( * -estion I was asked earlier and I don't remember who 
originally asked me to prepare it. 

"v! Ac company ii..' that rer.j is a draft of i 

rule changes — 

"A Yes. 

"0 -- r>ro*3on?.1 oh-ngi-T? jr ’hat <~^rrect? 

"A Yes, sir. 

"Q Who drafted those changes? 

"A I did. 

"Q In consultation with anyone or by yourself? 

"A I believe I consulted, at least, with Mr. Brandow 
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and probably with Mr. Swartz. 

Q Is there any memorandum of your discussions 

lyX. (-vJ,. - U. «*. v-k- C. iA/iio VVii.,1 ... 

I 

r A No, sir. 

l 

"Q Where did you get the information which you 
used to draft the amendments -- drafted the regulations 
there set forth? 

! 

"A j. am not certain. Again, that relates to that 
same question that my memory is not clear on, as to who 
first told me to do this. 

"Q Was that memorandum transmitted to the people 

i 

named in it? 

"A I suspect so, yes." 

I 

MR. SuVEL: Skipping down one question, your Honor: 
"Q Do you know when it was transmitted to them? 

.1 x be2 fc t.-v.: u •:ouIu .^Vi' n on . : 

"Q Did you receive any reply from any of these poop! !. 

"A In writing? 

Trv Mnd of or cr^l . 

"A Yes. I think I got some verbal responses. I 
could find none in the file. 

No written responses, but that is not surprising. 

"Q Do you remember frem whom you received the verbal 

I 

respones? 
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"A i am sure I talked to Mr. Swartz and Mr. Brandow 
about it and I believe I talked to Mr. Arning and Mr. 

eunnmgnam auoui it, 

l 

Q Did you receive any comments from them, critical 
or favorable or suggesting any changes? 

"A Yes. I was asked to prepare some different 
amendments. 

"Q By whom? 

"A By Mr. Cunningham and Mr. Arning, too, I 
believe. 

"Q Did you prepare an additional proposal? 

"A Yes, sir. 


"Q Do you have that with you? 

A Yes. That is in another memorandum which I 
expect you will want too as an exhibit." 

■ SCJ. <-*• •'£ -hat noi nt, vour Honor, n doci'^^nr. 


was marked as Plaintiffs' Exhibit No. 3, consisting of 
seven pages, New York Stock Exchange Department of Member 

.Varrh 18, 1870, to Bishop, Calvin, 

Brandow & Freund from David D. Huntoon. 


I request the production jf the exhibit that 
was marked as No. 3 at the deposition. 

MR. JACKSONs I hand it to you (handing). 

MR. SOVEL: If your Honor please, I offer a 3 
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2 

Exhibit 3 in this case that document that was marked as 


3 

P-3 at the deposition cf Mr. Huntoon. 

1 


4 

***“ ~- w ‘' i ; J -“ any objection? 


5 

MR. JACKS017: No objection, your Honor. 


6 

THE COURT: It will be received. 


xx 7 

(Plaintiff's Exhibit 3 received in evidence.) 


8 

MR. SOVEL: Your Honor, continuing at the top 


9 

of page 38: 


10 

"0 I hand you a document,which has been identified 

1 

11 

as P-3 for Identification. Can you tell us what that documer 

it 

12 

is? 


13 

/» Yes, sir. it is a memorandum to Messrs. Rishoo, 


14 

Calvin, Brendow & Freund, dated March 17, 197C from me. 


15 

"Q What is its subject? 


16 

"A its subject is attached draft of a memorandum 


17 



i 

• ‘ ’-no v.oi/L ” venue t'on-rp ^ ,.c 

i i 

18 

Governors. A rule change and a draft letter to Mr. Irving 


19 

Pollack of the SEC Staff. 


20 

1 " n 'V 1 ' V?nt to Mr. rrounS? 


21 

"A Yes, sir. 


22 

"0 And he was not included in the first distribution? 


23 

"A That is correct. 


24 

"Q Who is Mr. Irving pollack? 


25 

"A Mr. Irv>ng Pollack was then the Director 
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of The Trading l Markets Division of the SEC. 


M Q What ir. the responsibility of that department, 
if you know? 

"A It is the division of the SEC which oversees 
the exchanges which are registered under the 1934 Act. 
including the New York Stock Exchange." 

MR. SOVEL: Skinning down two guostions: 

"Q Why was it f"lt necessary to have a letter to 
Mr. Pollack? 

"A He is the person we normally write to when 
proposing a rule change. 

Q Do all rulr chances have to be approved by the 


SEC? 


A They don't have to be approved as far as I know. 


but they have to be submitted. 


®*0 f 0 *» r: 




with respect to your memoandum of March 18, 1970? 

"A Not written. 

"Q Any orally? 

"A Yes. 

"Q From whom? 

"A At least from Mr. Cunningham and Mr. Arning, 
Q What was the substance of thosereolies? 

"A They asked me to make further changes. 
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"Q Did they tell you what changes to make? 

"A In one case, yes, 

w ,llu J - n ciic *- one case, Wiafi; case is cnat? 

t\ I was instructed to delete a change in Rule J47, 
"0 Pertaining to what? 

"A Registered rep compensation. 

"0 Who directed you to make that change? 

"A I recollect it was Mr. Cunningham. 

0 I think I asked you before, but since I don't 
recall, what is Mr. Cunningham's position? 

"A He was then the Executive Vice-President of 
the Exchange. 

"Q Did you then prepare another memorandum? 

"A Yes, I did. 

"Q Do you haw a copy of it with you? 


"Q May we have it produced and marked? 

"A (Handing" 

. C .: At ?’'.$•* 'i nt : r • • 

a document was produced and marked as Exhibit No. 4 
consisting of fix pages, a memorandum from the New York 
Stock Exchange Department of Member Firms to Messrs. 
Cunn.i nghan, Bishop, Calvin, Brsndov Freund from David 
D. Huntoon. 
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2 

I request the production of Plaintiffs' Exhibit 


3 

4 from the doporition. 


4 

MK. J/iCKi'u.: x liutiu xl lc) you iiwiiu uxj j . 


6 

MR. SOVEL: If your Honor please, x offer into 


6 

evidence as plaintiff's Exhibit 4 in this case that dccur.cn-' 


7 

that was narked ns P-1 in the deposition of Mr. Huntoon. 


8 

THE C(*trt: Is there any objection? 


9 

MR. JACKSOH : Ho objection, your Honor. 


10 

THE COURT: It will be received. 


xx 11 

(Plaintiff's Exhibit 4 received in evidence.) 

* 

12 

MR. SOVEL: Starting at the bottom of page 41: 

. 

13 

"Q I show you a document which has been marked 

* 

14 

Plaintiffs' Exhibit 4 for identification, and ask you 


15 

if you can tell us what that document is? 


16 

"A Yes, sir. It is a memorandum from me dated 


17 

1ti . l- . rs. evun• nn..\ , r.Lsuoo, Calvin, anu;-..* 


18 

& Freuend and it contains drafts of a memorandum to the 


19 

Board of Governors, a proposed rule change and I believe. 


20 

a proposed 3ett-.r to Hr. pollack to be signed by ”.r. Ha**ck. 


21 

"Q Now, was there another memorandum sent by you on 


22 

March 19, 1970? 


23 

"A Yes, there was. I may have to wrap it around 

i 

24 

a stone to get it from you." 


25 

MR. SOVEL: If your Honor please, that refers to 
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passing across the table. We were across a long table. 

I nhal] continue? 

•sj • ..j 1W x. „ 

marked as Exhibit 5. Can you describe it for us? 

'* Yes, sir. it 3.s a memorandum from me to Mr. 
Cunningham, it states — attached to it are two versions 
of our memorandum to the Board of Governors and a letter 
to Mr. Pollack and rule amendment, although the attachments 
are not with it, I believe. 

"Q Would those be the ones marked as 3 and 4? 

"A I believe so." 

MR. SOVEL: At this point, your Honor, marked 

as Exhibit 5 was a memorandum from the New York Stock Ex¬ 
change Department of Member Firms dated March 19, 1970, to 
Mr. J. John Cunningham from David D. Huntoon. 

I ri; 'j»::i T.._;ct r. • V:s. .. docu: . ..t. 

MR, JACKSON: Here it is (handing). 

MR. SOVEL: I offer as an exhibit in this case, 
Exhibit 5, the d.icvrr-.t that -vs mar'-d 
as p-5 at the deposition of Mr. Huntoon. 

THE COURT: Is there any objection? 

MR. JACKSON; No objection, you: Honor. 

IHE COURT; It wil1 be received, 

(Pl a i-ntiff s Exhibit 5 received in evidence.) 


I 


ioiitkf»n miTBirr rnunr HFvnamt 11 < - tn*T.inii«r 
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THE COURT: Both Exhibits 4 and 5 are dated 
the same date. Exhibit 5 in evidence refers to certain 

I 

Cl C wUL I Ul>» ti wO « a u ~ i. * - _ c J 

w ^ • 

! 

Exhibit Ho. 5, is but a single sheet. So that I am clear 
on this ~ I may have missed it in the testimony -- coujcl 
you indicate for me what the attachments were? 

MR. SOVEL: If your Honor please, I believe that 
Exhibit 4 was the attachment to Exhibit 5. 

THE COURT: You may proceed. 

MR. SOVEL: (Reading) 

"Q Now, Mr. Huntoon, the memorandum which is marked 
B-5, is to Mr. Cunningham and refers to earlier version.:- 
of the memorandum to the Board? 

"A Yes. 

"Q Mr. Cunningham was on the distribution list for 

i. «- *r« » D O— .. .. .i j.. j / 9 r - r ; : i -» 

Exhibit 4, was he not? 

"A Yes. 

S'J if it •’rdM? ^hrt the documents refo’-r«d 
to in P-5 are referred to in Exhibit 2 and 3 where Mr. 
Cunningham is not on the distribution list? 

"A I don't think so. I think it is 3 and 4. 

"Q All right. Now, there is a statement in the 
memorandum marked p-5 that Mr. Arming told you that he 
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pgh25 
wanted Loth ready? 

"A y, s. 

w .<..<> i.a i-.£ m uyaiur 

■A Mr. Arning is the - was the Operations Vice- 
President or the Exchange at that time. 

“Q What is ho now for them? 

"A Ho is still the Operations Vice-President. 

Q When did ho toll you he wanted both ready? 

"A I believe on the 19th. 

"Q The day they were prepared? 

"A Yes. 

"Q Dld he tel1 y° u w hy ho wanted both ready? 

"A No, i don't recall that he did. 

" Q Now ' 1 correct that the proposed proposal set 
forth in P-2 and P-3 provided that commission would be paid 

r »n tiv' surenurT* • M''c r, n~ i ^ 

••• ’-c-.os.i c;. .j>n; . ;n .- 

did not? 

"A i understand the question, I think, i wouldn't 

3l ’ :c to 9 Y** or '■>** -of the word 

Q Referring to P-2, p-2 is a four-page document, 
is it not? 

“A Right. 

Q And in the third page of it, it contains the 
draft for a new Rule No. 383, is that correct? 
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"A That is correct. 


"Q And on Pages 3 and 4 provides for an amendment to 
ivuxo j*t/; is iiibi cou'ecLf 
"A That's correct. 

"Q What is Rule 347? 

It i® the rule that relates to compensation 
of registered reps of member organizations. 

"Q And it sets forth the items which they may be 
compensated or participate in commissions, does it not? 

"A Yes. It is — yes. 

"Q And is not the proposed amendment embodied in 
P-2, Section 5, which states that service charges and 
registered reps may be paid a portion of any service 

I 

charge required to be collected under Rule 383? 

"A That is correct; it does. 

r . ,t. ,iit oreorr d bv -ou ; r »/ut n' • 

understanding what the proposal to the SEC embodied? 

"A It was prepared by me, yes. 

,,ri Tn 'c'''.rr 1 'nr • yrvr whd no of th* - 

proposal submitted to the SEC? 

"A I would assume so. 

"Q I am not asking you to assume. It is your memo, 
covering n.omo? 

"A You are asking for my understanding of something i 


camtmvom nitrotrr mnmr prpn«Tra« n % rn iiBTMOtiftF 


A 
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I 

almost two years aro and my memory is not that good. 

"Q Would the covering memo refresh your recollect ion; 

~ -w - l- «■* >- ...wl ^ V- t W _ t . . __ 

made to the SEC. 

"Q It wan your understanding then, the language 
you were drafting was covering — 

“A yes. | 

“Q Now, the document of March 13 — March 18, 1S70 i 

I 

contains Plaintiffs' Exhibit 3, the same proposal as 

for amended language as set forth in Plaintiffs' Exhibit 2, 
does it not? 

"A Yes. Well, except it does not include an a:;,one: m' 
o.. the Exchange's Constitution which is contained in 

i 

Exhibit 2. 

Q It contains a new rule 383, an amendment to Rule 


"A Yes, sir, 

"Q I am referring now to P-3. It does not contain 

nr-n'-nt tc.'-tic"- !«..■» o* r—titution? 

"A That is correct. 

"Q The memorandum to the Board of Governors and 
the letter to Mr. Pollack contained in Exhibit P-3 were 
drafted by you? 

"A Yes, sir. 


tnitTH^aN numirr rotinr nr poor,o<. n < rouMTHoutP 
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"Q And were they drafted In accordance with your 
understanding of the submission, of the terms of the 

hUvi.ilw JiUti >•>!• w» *. C ^ Wm v t 

"A They were drafted as my understanding of what 
at that time I was supposed to draft, yes." 

MR. SOVEL: Your Honor, continuinganoage 49, 

« 

line 12: 

"Q In P-2 and P-3, you were drafting the specific 
language to implement the request that is reflected in 
P-1? 

"A Yes. 

“Q Now, in the document which has been marked i>-4, 
you have not included any amendment to Rule 347j is 
that correct? 

"A That's correct. 

iiiki xti'-xi icu w'ti-ky ■-**'. *o l o j o'•i k w')• 

"A That is correct. 

"Q Who asked you to prepare the rule in that form? 

"A Mr. Cumin^h^.m. " 

MR. SOVEL: Continuing on page 52, your Honor, 

line 19: 

"Q Now, referring to Exhibit P-4, is a draft 
of a letter that was to be sent to Mr. Irving Pollack, 
the following statement is made. ‘The new Rule 383 is 
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proposed as a service charge under Article XV, Section 9 
of the Constitution. The method has been selected in orcei | 


<• • «-ii J (.• . 4 . 


' - C . 


^U'.vcxi . of. xuri w > 


Board of Governors of their proposal and its effective 
date.' 

Could you please explain that for me? 

"A Yes, sir. 

iho a Iter nr. t vo to a rule, pursuant to Article 
15, Section 9 of the Constitution, which rule could be 
adopted by the Board of Governors, was at that tine an 
amendment of the Constitution itself, and an amendment 
o. the Constitution, Article 15 rf the Constitution, which 
relates to commissions, would at that time have taken 
rinunu-Ti of six weeks. ;; c were seeking a way to do it 
faster. The need for additional revenue was acute; there'or 


... • v r: \ 


' c JUi . ■ . 


section in the Constitution, which charge could be adopted 
by the Board of Governors without amending the Constitutio: 


* r. r 1 


"0 And is it correct that that is the sole reas 
why it was called a service charge under Article 15, 
Section 9? 

"A 1 am not sure s f u is tho solo t<5a5on# fclJt 


on 


it is a basic 


reason. 
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"Q Do you know of any other reason? 
“A No. 


/oo/> 

7C 


"A Vos . 

"Q Nay I see the letter? (Handing)" 

NR. SOVI'L: After that point there was marked 
an Exhibit 6 a letter dated March 19, 1970, to Mr. Irving 
M. Pollack. 

I request the original of that exhibit be pro¬ 
duced. 

MR. JACKSON: Here it is (handing). 

MR. SOVDL: If your Honor please, I offer into 
evidence as Plaintiffs* Exhibit 3. that document which 
v/as marked as p-G at the deposition of Mr. Huntoon. 

THE COURT: Is there any objection? 

: -»o, '^u** 

THE COURT: It will be received. 

(l if fs ' Exhibit 6 received in evidence.) 


THE COURT: I h * V? ^ o r» r n l " O'" 1 P t ^ ° 

to Mr. Pollack, the Director of the Division of Trading 
and Markets of the Commission. Is this letter, which is 
Plaintiffs' Exhibit 6, the first letter that was dispatched 
to Mr. Pollack subsequent to March 16, 1970? 


MR. SOVEL: If your Honor please, I think the 
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2 

answer to that is that that was the letter that was sent 


3 

and the other drafts were not sent. 


4 

lilt; COUkT: Thats my question. I wanted to de 


5 

clear in my own mind. I'm sure the proof will clear it up. 

• 

6 

I have been seeing drafts, and this is the first letter 


7 

that appears to be a letter actually sent. 


8 

Youmay proceed. 


9 

MR. SOVEL: At the top of page 55, your Honor: 


10 

"Q I show you the document which has been arked 

X 

11 

Plaintiffs' Exhibit 6 for identification, is that the lettei 

t 

12 

that was sent to Mr. Pollack? 

i- 

13 

"A Y°s, sir, it is. 

V 

* 

14 

"0 And was signed by Mr. Haack? 

• 

« 

15 

"A I am not sure the signature shows there, but 

- 

16 

I am reasonably confident that it was. 


17 

Adn t;; i s rrrr'f'? with it, onl*' t: , *e n ow a.L i 


18 

383? 


19 

H A Yes. 


20 

In th • r ,>r .u *• v the.*: f - Plai.nti'fs’ *», 


21 

there is a draft of a letter to Mr. Pollack from Mr. Haack; 


22 

is there not? 


23 

M A Yes. 

. 

24 

"Q And does not that letter state in part the 


25 




Amendment to Rule 347 will permit member organizations to 
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include the new charge for purposes of. arriving at 
registered representatives' compensation? The purpose 
of this j '» i guv: m .Micr * rgamza tioas a means u>y vmc„ 

they can encourage member representatives to give a higher 
level of service to f^nall orders? That statement appearr 
in the letter. 

"A Y^s, in the draft. 

"0 In the draft., ves. 

Did you prepare that? 

"A Yes. 

"Q Now, there is no similar paragraph in the next 
draft, v.’hich yon prepared, which is Plaintiffs' Exhibit 
for identification. 

"A Yes. 

"Q Yes, there is none? 

" • * • • - ** ■ ' irro-t-, ’ r :i > s im i ' "• T 

language. 

"Q Why was such language deleted? 

.. . v - 

, , „ V- s • - • • • <T - «a . •' • 

amendments to the Board of Governors and a letter to Mr. 
Pollack without, the amendment of Rule 347. 


WIITHrBU UlSTRirt COURT Rf PO»tl»', o.s courthouse 







1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


/ 03/9 

81 

eorf 4 am 1 "Huntoon" 

MR. SOVEL: Continuing: 

"Q And was that also in response, or was that in 
response to the request by ilr. euiuixngj.u.ii uj >'■>-* 

previously testified? 

"A Yes. 

"Q Now, did you also prepare, or was there prepared 
a memorandum to the Board of Governors — 

"A Yes. 

"Q — around the same time? 

" May I see that? 

"A Are you looking for a draft or the memorandum 
itself? 

"Q well, I am looking for whatever you have there. 
"A In the exhibits you have are drafts, two drafts 


of memorandums." 

;.t this point, your Honor, there v::r. marked as 

Exhibit 7, a memorandum, New York Stock Exchange, Department 
of Member Firms, dated March 19, 1970, to the Board of 

Governors f>om Special Committee on Member Firms, Costs & 


Revenues. 

I ask for the original of that exhibit No. 7. 

If your Honor please, I offer in evidence 
Plaintiff's Exhibit 7, the document that was marked as P-7 
MR. JACKSON: No objection. 
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THE COURT: Received. 

(Plaintiff’s Exhibit 7 received in 


4 

evxooDuu. / 

i 

5 

»q is Exhibit 7 a copy of the memorandum to the 

6 

Board of Governors? 

7 

"A Yes. 

8 

..q And the memo indicates it is from the Special 

9 

Committee on Member Firms, Costs & Revenues? 

10 

"A Yes. 

11 

"Q Were you a member of that Committee? 

12 

"A No. 


. ‘!• l A t ? 

13 

• Q v.'UOSts v.O .<*• tj. • 

14 

•A That was tne committee which was assigned by the 

15 

Board of Governors to the task of developing a new 

16 

commission rate schedule. 

17 

»-> --inrr r>*»r»r to r>age 59, line 3. 

1 

18 

j "q Now, who prepared the memorandum xtsexi..- 

19 

"A who prepared the memorandum? 

20 

"0 Yes. 

21 

| 

"A I did. 

22 

hq Di d you do that in consultation with anyone else? 

23 

"A I don't recall. Chances are that I might have 

24 

talked to Mr. Swartz about it. 

25 

•q in this memorandum, the statement is made. 
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1 

eorf 2 

1 

"lluntoo;*. 


9 

arf 


j 

’Under Lhe Provisions o r Article 1 j, Section 9, 


3 

1 

member oto^ni^r 1 rioP 3 arc not permitted to share any portion , 

1 

4 

of the new charge witii ric/ioers, > 

5 

reps or other employees.• 

6 


1 

• Do you remember makina that statement or prepat- j 

f 

7 

incj that statement for this nenorandun? 


8 

M A 

I don’t remember preparing that sentence, but I 


9 

accept that I did so. 


10 

"Q 

What were the circumstances that led you to 


11 

include that sentence in the memorandum? 


12 

"A 

It is simply a description of a Constitutional 


13 

Provision 

• i 

1 

14 

"Q 

On what basis did vou conclude this new charge 

l 

15 

( 

was qovorned by this Constitutional Provision? 


16 

"A 

I am not certain in the first place that I alone 

1 

i 

17 

’• "*ri f‘iat 

determination. 9 

18 

"Q 

Who did you share the responsibility with? 


19 

"A 

Members of the senior staff of the Exchange and we 


£j 

nav have - 

also consulted with our counsel on that. 


21 

"Q 

Now, you are saying, may. Do you know? 


22 

"A 

I don’t specifical*„ recall. 


23 

"Q 

Do you have anything that will refresh your 


24 

recollection? 


25 

"Q 

No, except for the fact that I see that Mr. 

1 






# 






1 
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Brandow was included on the distribution list. 

"Q Now, I asked you what the circumstances were and 
1 don't know if I fully got an answer v.o 

the circumstances were for including this sentence in tnu 
memorandum? 

"A It is a declaration of what the Constitution of 
the Exchange provides. 

"I don't know if you need any further circumstance^ 

than that. 

"Q well, there are many sections of the Constitution | 

which are not covered in this memorandum. 

"A I should be more explicit. It is a provision o - 
the Section which authorizes the Board of Governors to aaopt. 


a service charge. It is the so-called service charge 
section of the Constitution of the Exchange. 

• ) Bu-. J .leuovo you testified that you hud ^rep' 
this as a service charge under Article 15, Section 9 in 
order to obtain haste in getting it enacted? 

"A That is true." 



(Nov;, continuing at page 62, linel7. 

"Q what happened at the meeting of March 19, 1970 

with respect to this memorandum? 

"A At the Board of Governments? 

"Q Yes. 
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2 

"K The Board of Governors approved the new rule 383 

3 I 

in Drinciple for submission to the SEC. That is to say, 

4 

formal submission unuer tne -— 

5 

which requires that submission. 

6 

"0 Are there any minutes of the Board of Governors 

7 

reflecting the action taken that day? 

8 

"A Yes. 

9 

"0 May I see them?" 

10 

At that point, if your Honor please, there was 

11 

produced a copy of the minutes as Exhibit 8 and I ask for 

12 

the production of Exhibit 8. 

13 

1 

THE COURT: Those are the minutes of .'»a~c.: 

14 

it? 

15 

MR. JACKSON: 19th, 1970. 

1 

16 

THE COURT: Thank you. 

17 

MR. j. .c: :i: 3 , the is *n extract of 

18 

the relevant portions of those minutes. 

19 

MR. SOVEL: Yes. If your Honor please, we only 

£J 

have the portion of that oart that pertained to this and 

21 

nothing else and I didn't require anything else. 

22 

THE COURT: You are offering just the extract? 

23 

MR. SOVEL: That is correct. 

24 

THE COURT: Any objection? 

25 

MR. JACKSON: No objection. 

_ 
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THE COURT: Received. 

MR. SOVEL: As Exhibit 8. 

(Plaintif t' s Lxluoit a receive- m 
evidence.) 

MR. SOVEL: Continuing at page 64: 

"Q Did you attend the meeting? 

"A Yes, sir. 

"Q And was this the total action, the motion reflectec 
in Exhibit 8, the total action taken by the Board of 
Governors with respect to the surcharge at that time? 

"A To the best of my memory, yes. 

"Q VThat was the next step after the -card of Govdit.c.: 
adopted this proposal? 

i 

"A The proposal was described in the circular sent 
by Mr. Haack to the members and allied members of the 

Hxchance. 

» 

"Q Do you have a copy of that circular? 

"A As it happens, I do." 

If your Honor please, at that point there was 
marked as Exhibit 9 a circular dated March 19, 1970. I 

request its production. 

If your Honor please, I offer as Plaintiff's 
Exhibit 9 that document, which was marked as P-9 at the depo 
sition of Mr. Huntoon. 


r.-o^or»o« n • rmiRTnnuSE 


corf 7 


to? 4 I 

I 

I 

THE COURT: Any objection? j 

i 

MR. JACK SOU: No objection, your Honor. 

I 


THL COuiU : uecen^u. 

(Plaintiff’s Exhibit 9 received in 
evidence.) 

(Mr. Sovel continues reading.) 

"O Mr. Huntoon, I show you a document that has been 
marked as Plaintiff's Exhibit 9 of March 19, 1970, and I 
ask you if that is the circular that was sent on that date to 
the member firms? 

"A To members and allied members, yes. 


Did vou have anything to <-o w.U.i prcpari'.:' ‘r.ii 



"A Well, there is a lot of data in it that was 
developed by HERA. Dr. Freund probably had something to 
do with that. Documents — circulars like that are frequent 
looked at by lots of people on the top staff and changes ( 
are made by them and I am sure, I recall that it is 
usually Mr. Haack’s habit to take a look at them and some¬ 
times to edit them, so they are the product of many hands. 

"Q Now, the circular is dated March 19th? 

I 

"A Yes. 
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"Q Kerch 19th Is the date of your monos, the date 
of the meetinq and the date of this. Was it all done the 

same day? 

"A Wall, we were working very fast on those days. 

Vj e felt our member firms needed the money badly. 

Now, continuing on page 68, at line 17: 

"q Now, we have gone through the very busy March 
19th period. What happened next? I assume we got through 
March 19th. Go ahead. Specifically, was anything, after 
the Board of Governors approved the proposed rule and 
this circular was sent out, was any machinery set up to 

further implement the proposal.-' 

"A I d >n't think so. At that time we were waiting 

to hear from the SEC to get a response from then., which 
would permit us to go ahead and give final approval to the 

rule. 

"Q Were there any meetings with the SEC in the next 

two weeks that you know of? 

"A .-Jot that I know of. 

••Q what was the next contact you had with this pro¬ 
posed service charge? 

-A It was adopted at the meeting of the Board of 

Governors,, given final approval on April 2nd. 

, l} Wcrc there any nemos or correspondence relating 
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tc the service fee between March 19th and Apr 

» A Hot that a search of cur records produced. 

'Q h'j you ■ -“i •***““ 

the Board of Governors on April 21" 

If your Honor please, at that point there was 
produced and marked as Kxhibit 10 an extract from the minut 
of the Board of Governors of the New York Stock Exchange, 
dated April 2, 1970. I requestion that that extract be 


produced. 

If your Honor please, I offer into evidence as 

Plaintiff’s Exhibit 10 that document, which was marked as 

i -10 at the oepo.'.i ciou oi. . *r . ..u.r-o-*>. 

MR. JACKSON: No objection, your Honor. 

(Plaintifl’s Exhibit 10 received in 

evidence.) 

, . ^-.nh.’eii.fit: nn i 1 1 on :) 

i *" 

•’Q Were you present at the neetinq of the Board ol 
Governors on April 2, 1970? 


"A Yes. 

”q Does the action reflected in Exhibit 10 set forth 
what occurred at that meeting with respect to the service 

charge? 

"A Yes. 

«q Ther e is reference in the introductory paragrapn 


* r«nOT ocOOBTFUi U .$. COUWTHOliSC 





eorf 10 


“Huntoon 


SO 

//* A 

to i modifying language. Could you toil us what that relates 
to? 

"A Yes, sir. There were cow i.iouuicdiioits 
the SEC. One limited the duration of the service charge 
to the period from April 6th through July 5, 1970, and the 
other stated that while the service charge is in effect 
transaction size and other limitations generally imposed 
since April 1, 1969, by the Exchange, organization members 

had to be suspended. 

"Q How did the SEC notify the Exchange of its 
action on its request? 


ibit 11 a lo 


By letter. 

Do you have a copy of that letter.’ 

Yes, I do.*' 

If your Honor please, there was then marked as 

1 a letter, o.aod ,.urxl 2 , wO . 


of three pages and I ask that that letter be produced. 

If your Honor please, I offer as Plaintiff s 
Exhibit 11 that document which was marked as P-11 at the 
deposition of Mr. Huntoon, being a letter from the SEC 
to the Mew York Stock Exchange. 

MR. JACKSON: No objection. 

THE COURT: Received. 

(Plaintiff's Exhibit 11 received in 


evidence;.) 




1 


corf 11 
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SOVEL: Continuing at the top of 72: 

••Q Mr. Hun toon, I show you the document marked as 


17 l| 


Plaintiff 1 a Exhibit al for iuunci.-- .- - ~ ** 

of that letter that the Exchange received from the SEC on 

April 2, 1970? 

"A Yes, it is dated April 2. If we received it, wo 

received it over the telephone on April 2. 

«q what you are statinq is that the letter wa~ 

probably read to someone over the telephone that day so 
you could act on it, but you received the actual written 

copy subsequently? 

"A That is my recollection. 

"Q were there ar.y other communications between the 
SEC and the Exchange relative to the surcharge other tn*n 
this letter and the possible reading of it over the 

telephone n > rntri . 2/ j 

••A You are limiting that to written communications? 

"Q NO. 

••A I don't knw because I don't recall if I had any 1 
communication with them, which is not surprising but j 

others may have. 

"Q were you told of any others? 

"A Not that I recall today." 

Now, continuing over at page 80, line 1G: 
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"Q No. Ts there anything in the letter oi April 9t.. 

that refers to paying commission to rooistered reps based 

on the surcharge? , 

i 

”A May J look at it again? 

"(Handing) j 

"(Reporter roads back the last question.) 

I 

"No. That had already been covered in an 

\ 

earlier circular. 

"Q Which circular? 

"A Mr. Haack's circular of the 19th of March. 

"Q I show you document marked Plaintiff's Exhibit 9 
for identification, Mr. Haack's circular or March U , l-' 7 - 
Can you tell me how that is covered in that circular? j 

I 

"A Yes, sir. It is covered in the third paragraph. 

"Q What does the third paragraph state? 

-A Yno third p... .-graph states, 'Although firms 
Should be aware that since this is a minimum service charge.| 
the Exchange's Constitution does not permit the charge to 
be shared in the form of compensation to member firms regis¬ 
tered represeentatives. We will remind firms they may 
continue to follow their individual policies in sharing 
the minimum commission with their personnel. 

"q Was any response received by the Exchange to 
this; particular, to the circular of March 13, 1970? 
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In that statement, any objection with it? 

"A I'm sorry. I don't understand your question. 

"0 After tne circular uj. .......... , ../C 

out — 

"A Yes. 

"Q — did any of the members or allied members or 
anyone else to your knowledge, take exception to that 
statement or make any comment on that statement that the 
surcharge could not be shared with the registered reps? 

"A I don't recall that." 

Continuing at page 117, line 1: 

"O Wow, there car.o a ui.v.cs , diu net, •when 

application was made to extend the surcharge? 

"A Yes, sir. 

"Q When did that happen and how was it done? 

I' A ...aw *.as J.. . ; v:-lie-tf.cn *-r> the SEC contained 

in the letter dated June 18 from Mr. Haack to Chairman | 

I 

i 

Budge of the SEC, containing an Amendment of Rule 383, 
which would — which would have stricken the words of July 
5, 1970, 'Through July 1970,' and substituted the words, 
'Through October 3, 1970.' 

"Q Has that the only change in the rule that was 
proponed at that tine? 

"A Yes. I'd have to sit down and read it word 


\j 
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for word to be positive, but I ani almost certain 1 recall 
no other change." 

Now, continuing at page x^j au ij.au 

"Q Now, after this letter of June 18th was sent out, 
what happened next? 

"A A change was noted, but it was not the change in 
that letter. Instead of extending the service charge 
until October 3, it was extended indefinitely. 

"Q How was that accomplished? 

"A By action of the Board of Governors. 

"Q What day? 

"A July 2, at its meeting, the boaru of Coveralls 
adopted an amendment to Rule 383, the effect of which was 
to delete the words, 'Through July 5, 1970.' 

"Q Do you have a copy of the Minutes of that meeting? 

'A '.as, K.r. 

"Q Exhibit 21 is an excerpt from the meeting of the 
Board of Governors dated July 22, 1970; is that correct, 

!!r. Euntoon? 

"A Yes." 

Now, I request the production of Exhibit 21 of 
that date, which was an excejrpt of the copy of the minutes 
of the moetina of the Hoard of Governors, dated July 


2, 1970 
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If your Honor please, I offer into evidence as 
Plaintiff's exhibit 21 that document, v/hich was marked as 
P-2i at tn. uepoLj.uLi.il wu ,.i. .. 

THE COURT: How, you have skipped from 11, 
according to mv notes, which was the last exhibit which 
has been marked, up to 21. That was intention? 

MR. SOVEA: That was intention, your Honor. 

THE COURT: Any objection? 

HR. JACKSOIJ: No objection, your Honor. 

THE COURT: Received. 

(Plaintiff's Exhibit 21 received in 
evidence.) 

MR. SOVEL: At that point, your Honor, there was 

also marked Plaintiff's Exhibit 22, excerpt of the minutes 
of the meeting of June 18, 1970 — no, strike that. 

Contiiiuir. on pave 12C , year Her.or, lire 10: 


"Q Nov/, to your knowledge, during this period and I an 
limiting myself to the period June 18, when the request was 
made for the extension until, say, the end of Auqust, 

\ 

other than any appearances that might have been at formal 
hearings before the SEC, was there any other contact, 
written or oral, betwesn the Exchange and the SEC? 

"A On the subject of the service charge? 
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'a Detween — 

•Q You and them. 

-A Between the tine, June ana tne enu 01 


you say? 

"Q Yes. 

Yes. There were some other communications. 

"Q Would you explain them? 

"A On the 25th of June, we received by telephone 
a letter from Chairman Budge of the SEC to Mr. Haaok, 
relating to whether the service charge would be taxon 
into account for the purpose of determining the basis for 
reciprocity between members of the Jew Yorx Stock d.ccr... 
and members of the Regional Exchanges. 

■q What does that mean? 

••A Stated in English, the SEC wrote us and said 


■ i !( that thev um.ni".;-oc • 


• _ 1 I.-V-' » v -'"'.nr f i r™e 

i. au Wi - jd :Ciu o-r . . a 


that service charge income could not be considered as a 
basis for reciprocity between members of the New York Stock 
Exchange and security firms which are members only of 
regional exchanges, and the reciprocity there is the traci- 
tional arrangement under which, if a member of the New 
York Stock Exchange were given business in our listed 
securities by a regional member, he'd reciprocate with 
business on the regional exchange. 


ot< rMiTor t rone 
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2 

"Q Had you so advised your member firms? 



3 

M A Evidently we had, although I could find no written 



4 

record ot it anti may not nave aiivucu ui.u... in 



5 

However, the SEC wrote us, stating that we understood that 



6 

we had so interpreted. 



7 

"Q That was or was not? 



8 

j 

"A That we had interpreted it was not a 

( 


9 

1 

proper basis for reciprocity and they wanted us to reverse j 


10 

that. 



11 

"Q Did you? 



12 

“'A Yes. 



13 

Q 'lay I r.ee tne letter from tne SEC first? 

• 


14 

A Sure (Handing). ' 


15 

l 

At that point there was marked as an exhibit a ^ 

1 


16 

document numbered 24. May we have document No. 24? 



II 

w ii Ii your ..u.or pi -a:. , I c for into evidence, or- 

11 



18 

Plaintiff's Exhibit Ho. 24, and I am skipping some numbers, 



19 

that document which was marked as P-24 at the deposition 



r> 

of Mr. P’r'toon. 



21 

THE COURT: That is an SEC letter, dated June 



22 

25, 1970, is that correct? 



23 

MR. SOVEL: If your Honor please, as it will 



24 

subsequently show in the testimony, it was a typed 



25 

copy of a letter read over the telephone and the other 




. . . — 










1 


eorf 18 



24 

25 


IZo/l 

98 

letter —the actual letter will cone in later on in the 
course of the deposition. 

.hi. • .*0 jww. • 

THE COURT: Received. 

(Plaintiff's Exhibit 24 received in 
evidence.) 

MR. SOVEL: Now, on page 2 of this letter the 
following statement was made: 

"It nay be that the position take by your Exchange 
with respect to the matter of regular way reciprocity . 
rests on the technical distinction between a service 
charqe and an increase in commission races. ’hat«./or u.o 
importance of this distinguishes, for the purpose of ycur 
Exchange expediting the procedures for obtaining this 
interim emergency financial relief, it can have no 

t rrvblct*. of feir *r, between 

of your Exchange and sole members of a Regional Flxchange.” 

"This statement refers to the technical distinction 
between n service charge and increase in commission rates. 

I 

Docs that relate to the discussion we had previously 
with respect to Article 15, Section 9? 

"MR. JACKSON: The statement in this letter relate:; 
to what this witness' testimony was. 

"Q Does the technical distinction, technical language 



* 0 “ 
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distinction rcrer to the fact that a service charge under 
Article 15, Section 9 could not be shared? 




go ahead and answer? 

"A I would have to put myself in the shoes of 

e 

Chairman Budge to do that. * 

0 Well, if there was a service charge, would it 
be subject to reciprocity under Article 15 in view of the 
requirements of Article 15, Section 9? 

"A Repeat that? 

"(Reporter reads back the last question. 

..f — - 1 - 1 , - oCwicr. ^ does ho l 

with reciprocity. 

Q hell, do you know on v/hat basis the determination 
had been made that the service fee or service charge was 
not subject to roci o t’> •'•■’‘or <o ,rV te T *? 

"A No, I don't know. The letter starts out with an 
understanding expressed by Chairman Budge. As I told you, 
we can find nothing in the record that indicates we had 


ever in writing at least, given that interpretation. 

"Q But in fact, was that not the practice that had 
been followed by the firms prior to this letter? 

"A What was not the practice? 

Q Hot considering it as a basis for reciprocity? 


i 
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"A I don't know. 

"Q Who would know? 

"A I am net sure if anybody would know, except 
perhaps somebody in the firm. The reciprocal arrangement 
between members of the New York and Regional Exchanges reach 
back far into history. » 

"Q As far back as that other surcharge? 

"A Further, and are immensely complex and have seldom 
been put down on paper except perhaps on pieces of scrap 
paper. 

"Q Mr. Huntoon, did the Exchange give any reply to th 
letter of June 25, 1970? 

"A Yes. 

** "Q May I see that reply 
"A Yes, you may.'' 

At that point there was marked as Exhibit 25 
the reply to that letter and I ask for the production of 
document Mo. 25. 

If your Honor please, I offer into evidence 
as Plaintiff's Exhibit No. 25 that document which was 
marked as P-25 at the depositiof of Mr. Huntoon. 

MR. JACKSON: No objection. 

THE COURT: Received. 

(Plaintiff's Exhibit 25 received in evidence.) 
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(Mr. Sovel read as follows:) 

"Q Is Exhibit 25 the reply that was sent to the SEC? 

^ that is the number. 

Q Yes, that is the number. 

"A Yes.* 

On page 133, line 23. 

Q Other than this letter, were there any other 
communications between the Exchange and the SEC during 
the period through August? 

A First, here is the letter originally referred 
to under another exhibit number as having been dictated 
over the telephone and we finally got it. July 1." 

At that point, your Honor, there was marked as 
Exhibit 27 the actual letter of which Exhibit 24 is a 
copy, and I think I would like to offer that into evidence 
as being the actual letter. 

the COURT: All right. So actually 24 and 27 are 
the sene, 27 being the letter and 24 being a copy which had 
been phoned in. 

MP. SOVEL: Yes. With the one exception that 
actually 27 is a photocopy of the original letter and not 
the original letter. 

I offer it into evidence. 

THE COURT: Any objection/ 
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MR. JACKSON^ No objection. 

THE COURT: Received. 

(Plaintiffs 1 Exhibit 27 received in evidence.) 

MR. SOVEL: (reading) 

"Q Exhibit 27 is a copy of the letter which was 
originally dictated to you over the phor.e, dictated by Mr. 
Rappaport over the phone on June 25, 1970, which was 
previously marked as Exhibit 24; is that correct? 

"A Yes, except it wasn't dictated to me. 

"Q Right. It was dictated to someone? 

"A Yes; someone at the Exchange who could take 
shorthand. 

"Q And this letter bears the date July 1, 1970, 
although the conversation or the original dictation over the 
phone was on June 25, 1970? 

"A That is correct. 

"Q Anything else? 

"A Yes. The letter of July 7 from Chairman Budge 
to Mr. Haack, relating to the extension of the service 
charge past July 5, in which the Commission did not object 
to that extension." 

At that point, if your Honor please, there was 
marked as Exhibit 28 a letter from the Securities and 
Exchange Commission to Mr. Haack, and I request that that 
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be produced. 


If your Honor please, I offer this into evidence 
“ Plalnti «°' Ex *>ibit 28, a photocopy of a letter, dated 
July 7, 1970, from Chairman Hamer Budge of the Securities 
and Exchange to Mr. Robert W. Haack. 

MR. JACKSON: No objection. 

THE COURT: Received. 

(Plaintiffs' Exhibit 28 received in evidence.) 

MR. SOVEL: (reading) 

"Q Exhibit 28 is a copy of a letter to Mr. Haack 
from Chairman Budge, dated July 7, 1970? 

"A Yes. 

■0 The letter icfers to Exchange Release 8923. Do 
you have a copy of that release? 

A No, I don't. 

‘Q Do you know what it is? 

"A My recollection is that it was a release by the 
Securities and Exchange Commission to the effect that it 
was considering the extension of the service charge. I 

"Q Nov;, this letter refers to the Commission's 
non-objection to the extension of the rule on the condition 

that the Exchange would terminate the rule as directed to 
by the SEC? 

"A Yes. 
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"Q Was that condition accepted by the Exchange? 

"A Yes, it was. 

"Q Do you have any documentary evidence? 

"A Yes. We replied on July 23 with a letter to 
Mr. Chairman Budge from Mr. Haack." 

At that point, if your Honor please, there was 
marked as Exhibit 29 the letter from the New York Stock 

Exchange to Chairman Budge, and I request the production 
of Exhibit 29. 

If your Honor please, I offer into evidence as 
Plaintiffs' Exhibit No. 29 the document which was marked 
as P29 at the deposition of Mr. Huntoon. 

MR. JACKSO.J: No objection, 

THE COURT: This in essence is a response to P28, 
P28 having been a letter of July 7, 1970, and 29 being a 
letter of July 23, 1970? 

MR. SOVEL: Yes. 

THE COURT: Am I correct? 

MR. SOVEL: Yes, your Honor. 

(Plaintiffs' Exhibit 29 received in evidence.) 

MR. SOVEL: (reading) 

"Q And is Exhibit 29 the reply to that letter? 

"A Yes, sir. 

Q Reflecting the Exchange's position and desire for 
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a termination date? 

"A Correct, sir." 

Now on page 137, line 7: 

0 During this period were there any communications 

With the members of the Exchange relative to the service 
charge? 

"A Yes. on June 30th, the Exchange issued another 
of its educational circulars. No. 301, to each member 
organization, advising that the regular way reciprocity 
could take into account the service charge." 

At that point, if your Honor please, there xvas 
marked as Exhibit 30 Educational Circular Nc. 301, and I 
request, that it be produced. 

If your Honor please, I offer into evidence as 
Plaintiffs' Exhibit 30 that document which was marked as 
P30 at the deposition of Mr. Iluntoon. 

MR. JACKSON: No objection. 

THE COURT: Received. 

(Plaintiffs' Exhibit 30 received in evidence.) 

MR. SOVEL: On the top of 138: 

Mith aspect to Exhibit 30, that is the education¬ 
al mono relative to the reciprocity arrangement - 
"A Yes. 

h q —did you have anything to do with its preparation? 
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"A I don't recall. I probably drafted it." 


Continuing on page 146, line 5: 


"0 How, going back to the period of August 1970, 


beginning of August 1970, continuing to the present, were 


there any communications between the Exchange and the 


Member Firms addressed to the service charge? 


"A Yes. On May 26, 1971, Educational Circular No. 


329 was sent to each member of the organization reminding 


them that they were not to have any restrictions on the 


handling of small customer transactions or accounts." 


At that point, if your Honor please, there was 


marked as P34 Educational Circular Ho. 329, and I request 


its production. 


THE COURT: Let me be sure of something. My 


records indicate the last exhibit which you offered was 


30. Now you are offering 34, am I right? 


MR. SOVEL: That is correct, your Honor. 


THE COURT: Verv well. 


Mr. Jackson, do you have that Educational 


Circular? 


MR. JACKSON: Yes, sir. No objection to its 


receipt. 


THE COURT: Received. That is 329, the prior 


one being 301. 


southern tmn ict < oijkt kepoktlr*. u.s. courthouse 
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(Plaintiffs' Exhibit 34 received in evidence.) 


MR. SOVJ.’L: (reading) 


"0 Mr. Huntoon, Exhibit 34 is the Educational 


Circular Ho. 329? 


"A Yes. 


"Q Anything else betwean the Exchange and its 


member firms? 


A Yes. On October 21, Mr. JJaack sent a special 


Membership Bulletin to members and allied members announcing 


the amendment approved by the Board of Governors to the 


Constitution, the Exchange's Constitution, and containing 


a ballot for the membership to vote on that constitutional 


chancre, mentioning the fact that the service charge v/ouJd 


be discontinued at the time it became effective." 


If your Honor please, at that point there was 


marked as Plaintiffs' Exhibit 35 a circular, dated 


October 21, IS I request the production of P35. 


If your Honor please, I offer into evidence as 


Plaintiffs' Exhibit 35 that document, which was marked as 


P35 at the deposition of Mr. Huntoon. 


MR. JACKSON: No objection. 


THE COURT: Received. 


(Plaintiffs' Exhibit 35 received in evidence.) 


MR. SOVLL: "Exhibit 35 is a copy of the circular 
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distributed under Mr. Haack's name? 

"A Yes, sir. 

"Q Any other document during this period? 

9 » 

'A Yes. On November 17, following the membership 
approval of the amendment to the Constitution for new 
comm ission rates, another circular was sent to the 
membership as Educational Circular No. 344. On page 9 there 
is a reference to the repeal of the service charge at 
such time as the commission, the new commission, becomes 
effective." 

If your Honor please, at that point there was 
marked as Plaintiffs' Exhibit No. 30, Educational 
Circular l!o. 344. I request its production. 

If your Honor please, I offer into e* idence as 
Plaintiffs' Exhibit 36 that document which was marked as 
P36 at the deposition of Mr. Iluntoon. 

MR. JACKSON: No objection. 

THE COURT: Received. 

(Plaintiffs' Exhibit 36 received in evidence.) 

MR. SOVEL: (reading) 

"Q Mr. Huntoon, Exhibit 36 is a copy of the 
Educational Circular /Jo. 344 , which you have described? 

"A Yes, sir. 

"0 Any other communications to member firms? 
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A No, no, sir, not that our search revealed." 

If your Honor please, that completes the portion 
of Mr. Huntoon's deposition that we propose to offer. 


f: 














"Q What else was discussed? 


"A There wan a discussion of the prohibition pgairr t- - 
I'd have to look at the rule language. The rule language 
contains. Rule 383 contains a prohibition agaire t charging 

Mo.e tnari the roinirr-via commission and against putting 


restrictions on small— opening of small accounts and 
handling oi small orders. We discussed that also. 
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" 0 Wa ' t ' lero an V discussion rclatino to employee 

compensation, registered rep compensation? 


"Yen." 


MR. SOVEL: Objection, your Honor, to anything 
beyond the answer "Yes,- your Honor. The same bases. 

MR. JACKSON: Your Honor, this touches the root 
issue, the basic issue in the case. There cannot be any 
question as to relevancy and as to the question of com¬ 
petency. I again offer this for the fact of utterance. 

It is extremely relevant. 

the COURT: I would agree with you here because 
we have gone beyond what the SEC quoted "tender". You 
have here what, the SEC allegedly said. 

I am going to admit it for the fact of utterance 
but not for the truth of the matter asserted. i dr 
believe that under the strict hearsay definition tki . 
would be hearsay offered to prove the truth of the subject 
of this out-of-ccurt statement. J recognize that a ^oir.t 
was made in one of the monos that there is a possibility 
of admissibility under the res gestae exception. 

There is another comment made somewhere along 
the line in the c.v muni cut i om which constitutes SEC again. 

I don’t know if you would want to mate those arguments here, 
but at this point l am not persuaded by them. 
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MR. JACKSOM; ?»s I understand it, your Honor 
is overruling the objection at this point? 

THE COURT: Yes, but so you are clear and when, 
as and if, you choose to rely on this, I am overruling 
the objection and permitting you to offer this for the 
fact of utterance, but, of course, not for the truth of 
the matter asserted, because at thi s point in the proceedj.nc ?. 

I suggest there is a proper hearsay objection to this 
particular statement being offered for the truth of the 
matter assetted. 

The objection is overruled and the evidence is 
admitted for the limited purpose stated. 

MU. JACKS'},T: (R«-i><1 i no) 

"A Yes. The EEC told us that they wanted to know 
how compensation had been adjusted in consideration of 
receiving the service charge, 

"Q What were the circumstances that led to this 
request? 

"A I don't know what you mean by the circumstances 

that led to it. It was one of the things we wanted to 

« 

know in monitoring the service charge. 

'<J bid th* y • >.:pluii« ; o you v/r.at they wanted to know 
about? ' 

"A Yes. See how the money war. being spent.; but in 
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all ways. 

"Q In all v/L'VS? 

"A Yes. 

"0 Put there* is a specific reference to what was 
being done with the salesmen's compensation, was there not? 

l.h, SOVLI,: Objection, your Honor. The memorandum 
is in. it is the same objection. Ho is ;just referring 
to the memorandum, 

I will withdraw the objection on thnt basis, 
your Honor. 

"A Yes. r.y memorandum here indicatea they had a 
speci £xc interest in 1 ho compensation. 

"() 13 i.d they h *vc any indication ps to or suggestion 

t hat any action should be or should net have been taken 
with respect to salesmen's comp^nsntion? 

A I do not recall that, they made any suggestion 
as to \.’h.it should bo done at that time." 
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"Q Is Exhibit 19 a summary of the replies to the 
questionnaire that you cent out or to a portion of the 
questionnaire? 

"A I believe it is a summary of the replies to the 
questionnaire that you sent out or to a portion of the 
quest!onnaire? 

"A I believe it is a summary of the non-finaneial 
information. 

"Q Mr. Iiuntoon, in looking at pages 2 and 3 of this 
exhibit where the answers are listed, it refers to a Wo. 13. 
What is that Wo. 13? 

"A May I have back Exhibit 18? 

"In answer t.o your question, I don't really know 
where the 13 cones from, but my understanding of this is, 
the answer to the question is contained on p. go 1 of item 
18, 'Whether and in what manner salesmen's commission 
compensation has boon adjusted in consideration for the 
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0 That document was prepared by Mr. Ca3tella, not 
by you? 


A This was prepared by Mr. Castella. 

"0 It indicates your reply to 4C7 firms? 

"A Yes. 

Q Would that be most of the people you sent it to? 

"A Yes. 

0 Do you have any idea how many people were 
circulated or circularized, how many firms were circularizeu 

"A Probably a little over 500 firms. 

"Q Was there at an y tine a further reply other than 
to those 407 firms? 

"A There should have been, but I didn't discover the 
evidence of it in my search for documents. 

Q Did any of the firms, to your knowledge, reply 
that they had paid commission on the surcharge? Or based 

on the surcharge, I think is a more correct way of asking 
it. 

A Well, there is quite a difference in your two ways 
of phrasing the question. 

"Q Answer it as best you can. 

A You will recall in an earlier circular Mr. ilaack 
stated that the underlying commission compensation arrange- 
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monLs wore 'itill a matter left to the discretion of the 
member firms and from these replies that are — the 
category of repiiv.s that are here in Exhibit 19 it shows 
that the increase - - that 6 of the 407 firms increased the 
percentage o r commission paid to salesmen. 

"Q From your understanding it moans that they 
increased the b::sic commission? 

"A Yes, that is the basic commission." 
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"A There was another letter dated June 29, a follow¬ 
up to the Jnne 18th letter from Mr. Haack, givinq more 
statistical information for the need of the continuation 

of the service charge." 

At that point, your Honor, there was produced 

from the files of the Exchange a letter, dated June 29, 

1970, addressed to the Chairman of the SEC. That document 
was marked as Plaintiffs' Exhibit 26 for identification. 

I now offer it in evidence. 

THE COURT:, That will be E for identification. 

Show it to Mr. Sovel. 

MR. SOVEL: No objection, your Honor. 

THE COURT: .Received. 

(Defendants’ Exhibit E received in evidence.) 

MR. JACKSON: Mow at page 140, the third question 

on the page: 

"Q If there were such meetings, he'd know more about 
it than you? 

"A He’d more likely know of such meeting than I, 
if there was such a meeting. 

" i You know of none? 

"A I know of none. It is not the kind of activity 

we usually engage in with the SEC. 

"Q Well, they were provided with a great deal of 
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financial information. 

“A Yes. If I understood your question, u asked if 
we jointly prepared a .nemorandum. 

"Q Or assisted them or provided them information 
which led to the preparation of a memorandum. 

•'A Which led to a memorandum by the SEC staff. 

”Q V s, a memorandum relative to the service charge. 

"A We gavo them, as you have seen, a great deal 
of financial information. I am not sure exactly how they 
used it. It may well be they used what we gave them. 

"Q In any event, you are not familiar with any 
memorandum that may have been prepared? 


A Jointly, no. 
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MR. SOVI3L: If your Honor please, the por cion 
will be from the deposition of Dr. William C. Frcudn, 
taken February 25, 1972, at the offices of Messrs. 
Milbank, Tweed, Hadley & McCoy. I will begin on page 3 
where it reflects that the witness was duly sworn and 

testified as follows: 

"Q What is your name? 

"A Dr. William C. Freund. 

•q wh< i o cio you live? 

“A i,4 Circle Drive, Millington, Jew Jerse*. • 

"o Dr. Fround, by whom are you employed. 
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140 

"A The ilew York Stock Exchange, Inc. 

"Q How long have you been employed by the Mew York 

Stock Exchange? 

"A Since January 1960. 

"Q In what capacity? 

"A I am Vice-President and Economist. 

"Q Has that been your capacity with them since you 

came to the Exchange? 

"A Yes. 

"Q Were you employed by the Exchange at all prior to 

that date? 

"A No." 

Then on page 6, line 7. It is actually the 
second complete question. 

"Q Do you have anything to do with the Department of 

Member Firms? 

"A No. 

"Q What Department are you connected with in the 
Exchange? 

”A I report to the President, but I have reporting to 

me the Research Department of the Exchange. 

"Q Are you in effect the head of the Research 

Department of the Exchange? 

"A Yes. 
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"Q Now, did there come a time when NERA submitted 
e report to the Exchange — 

"A Yes. 

«q __ on its findings of the study? 

"A Yes. 

"Q When was that? 

"A That was in February of 1970. It was a 
preliminary report that NERA made." 


Continuing on page 8, line 12, the second 


question: 


"Q Dr. Freund, when that report was submitted to the 
Exchange in February of 1969, did it — 

"A J February 1970. 

"Q Pardon me, February 1970. Did the Exchange take 

any action with respect to that report? 

"A Yes, we took the report, the two-volume study 
without any amendments,and submitted it to the SEC for thcjjr 
a. formation. 

. 

"Q When was that? 

"A In February of 1970. 

'•Q Was there any transmittal letter with respect to 
the report? 

"A I have not filed in my file any transmittal 
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"q '''if just sent down without explanation? 

"A To ti.e best of my recollection, it was personally 
delivered to the Commission. 

"Q To whom in the Commission? 

"A To the Commissioners. As I recall, there was a 
meeting with the five commissioners. I am not sure all 
five were actually present, but with the Commission in 
February at which this report was presented and discussed. 

"Q Were you present at that meeting? 

"A I was present at that meeting. 

"Q Who else was there? 

"A Mr. Haack, Mr. Lasker, who was then Chairman of 
the Board, I believe Mr. DiNunzio, who was the last 
Chairman, Dr. Stelzer and I. 

"Q This was a private meeting, not a public meeting? 

M A Yes. 

"Q I take it that the report recommended certain 
changes in the commission rate structure? 

"A Yes.” 

Continuing on page 11, line 17, the sixth 

9 

question: 

"Q By the way, was any memorandum made at this 
meeting when the report wfis submitted? 

"A No. 
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"Q Any memorandum by you? 

"A No memorandum that I am aware of. 

"Q Now, at that meeting was there any discussion as 
to when the proposed increase or restructured commission 
rate might go into effect? 

"A Well, at that time Mr. Haack made a presentation 
and urged upon the Commission the need for prompt action; 
that the financial situation was deteriorating rapidly; 
that there really was an emergency situation prevailing and 
requested prompt action." 


Continuing on page 13, line 9, the third 


question: 


‘Q Was there any transcript made of that meeting? 

"A I don't know. 

'Q Was there any other document prepared by the 
Exchange with respect to that meeting? 

"A Not that I am aware of. 

"0 Do you know if any document was prepared by the 
SEC with respect to that meeting? 

"A I don't know. 

0 Now, did the Commission give you any — the 
representatives of the Commission with whom you met, give 
you any reply with respect to what action they might take? 

"A No. It was a briefing cession, as I recall, and 


h> 
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Page 14, line 7, the f’.rst question: 

'Q Did there not come a time in March of 1970 
when the Exchange proposed that the surcharge — that they 
be permitted to impose a surcharge? 

"A Th*.'s right. 

”Q How did that proposal originate? 

"A Well, it is really very difficult for me to 
reconstruct how that happened. There were m-etings. There 
was a meeting with the SEC, a meeting of our Cost & 

Revenues Committee. There was a meeting of the Board. 

There were meetings with our Senior Officer. And 
increasingly it became apparent that the financial situation 
of the member firms, many member firms, was deteriorating, 
and we didn't have the luxury of a long wait in the even 1 , 
that the SEC had hearings and in the event the SEC needed 
extensive time to consider the rather extensive documenta¬ 
tion which NERA HAD PREPARED. So I cannot tell you exactly 
how the surcharge concept developed, but it was during v.hat 
time that increasing emphasis was given to some interin 


relief. 


'0 Do you know who conceived the idea of the $15 
surcharge or half of the applicable commission, whichever 
was less? 
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"A I don't know. 

"Q How did you first learn of it? 

"A Well, I was involved in these studies, and out 

of these discussions emerged the notion that some interim 
relief was essential. 

”0 Well, didn't someone come up and say, 'why don't 
we impose a surcharge?' 

■A I suppose that is how it happened, but I don't 


remember. 


Continuing on page 16: 


"A I might mention this to you: in the letter that 
you already have that Mr. Ilaack wrote - no, excuse me. 
There was a letter that fir. Haack wrote on March 15th. 

"A (Cont'g) The letter begins with this par agraph: 
•My staff and our consultant have reported to me the views 
expressed by your staff at a meeting with them last week 
and the request for additional data.' That was - that 
reference is to a meeting that I attended with Dr. stelrer 
and perhaps others, but I am not sure, with the staff of 
the SEC, Messrs. Pollack and Rappaport, and I am sure there 
were other SEC staff members there, but am not sure which 
ones, and it became apparent then that they had requested 
additional and lengthy documentation that there would be no 
quick action on the HERA Commission Rate Schedule.' 
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If your Honor please, at that point there was a 
document marked as Exhibit No. 39, and I request that 
that document be produced. 

THE COURT: Thai: apparently is a letter from 
the Exchange to the Chairman of the Commission. 

MR. SOVEL: Yes, sir. 

ThE COURT: All right. Do you have that, Mr. 

Jackson? 

MR. JACKSON: Yes, we uo, your Honor. 

MR. SOVEL: If your Honor please, I offer into 
evidence as Plaintiffs' Exhibit 39, again skipping numbers 
to coincide with the deposition numbers, that document 
wliicn was narked as P39 at the deposition of Dr. Freund. 

THE COURT: Any objection? 

MR. JACKSON: No objection, your Honor. 

THE COURT: Received. 

(Plaintiffs' Exhibit 39 received in evidence.) 

MR. SOVEL: Mr. Katz, would you continue reading 
the answer below the offer. 

"A In fact, you will notice it says that the SEC 
s ^aff indicated that it may be many, many months before it 
can complete its review of HERA's proposals. 

"Q For the purpose of identification. Dr. Freund, 
Exhibit 39 is the letter of March 13 from Mr. Haack to the 


r 

eowc 


■OUTHCHM OKTRICT COURT RCRORTCRI. u.». courthoum 





/Vf/* 


eowc Freund ^ 5 ^ 

Chairman of the Securities and Exchange Commission? 

"A Yes." 

Now continuing to page 28, line 2: 

"Q Now, you attended a meeting with the Commission 
on March 17. 

"A Yes. 

Q At that March 17 meeting, and any discussions at 
that meeting held prior thereto, was any consideration given 
the guostion of whether or not the registered repre¬ 
sentatives would he permitted to obtain, to be paid 
commission based on the surcharge? Was that issue discussed'j 

"A I don't r emember it havinq been discussed." 

© 

If your Honor please, that completes the portion 
of the deposition of Dr. Freund that I v/ish to offer. 
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If your Honor please, I would like to offer a 

12 

portion of the deposition of Mr. Robert Haack taken 

13 

April 12, 1972, at the offices of Milbank, Tweed, Hadley & 

14 

McCloy. I would begin on page 4. It reflects that the 

16 

witness was duly sworn, testified as follows: 

16 

"Q What is your name? 

17 

"A Robert Haack. 

18 

"Q Where do you reside? 

19 

"A 108-45 Pleasant Hill Drive, Potomac, Maryland 

20 

20854. 

21 

0 What is your present position? 

22 

"A I am President of the Uew York Stock Exchange. 

Sr"! 

•'Q How long have you hold that position? 

24 

"A Since September 10, 1967. 

25 

“Q Prior to that time did you hold any other position 
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"A Yes. 

"Q And were you the person who submitted it to the 
Securities and Exchange Commission? 

"A I was one of a group of three, as I recall it, 
that went down and made a personal presentation of the 
report to the SEC. 

"Q Now, who were the other two? 

"A My recollection is that Mr. Lasker and Mr. 
DeNunzio. Mr. Lasker was the then Chairman -he Board, 
and Mr. DeNunzio was Chairman of the Cost & Revenue 
Committee that focused on this project. 

"Q Did you meet with the five Conmissionerr.? 

"A No, wo met with -- I know Chairman Budge was 
there, and my recollection is that Commissioner Owens was 
there. It was a transmittal without a lot of comment 
beyond the mere transmitting of it. 

Q Was there anyone else th—r— besides the two from 
the Exchange and the two from the Commissioners? 

"A I don't recall. 

"Q Was there any transcript of the hearing made? 

"A No. 

"Q Did you submit a statement to the Commission at 
that time in support of the request for the report? 

"A No." 
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Now continuing at page 19, line 3, the first 
question on the page: 

"Q What happened at the meeting with the Commissioners? 

"A It was a very short meeting. It was a presentation. 

It was a physical delivery. We did not get into any of the 
details. We hoped that they could act promptly and we 
said that we stood by to speak to any questions that they or 
the staff of the SEC might, in their analysis, want to ask. 

"Q Did they set up any program with respect to 


analyzing the report at that time? 
"A Not at that time, no. 


'Q At that time had there been any suggestion made 
with respect to tne adoption of a surcharge? 

"A No." 

Continuing on page 21, line 23, which is the 
question at the very bottom of the page: 

"Q Now, somewhere along the line here there came 
a proposal for the surcharge; i 3 that correct? 

"A Correct. 

"Q What were the circumstances that led to the 
proposal of the surcharge? Who made the proposal and how 
was it submitted? 

"A There are two prongs to that. Would you repeat 
that, please? 
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Q First of all, what were the circumstances that 
le d to the preparation of the surcharge proposal? 

A I think it was basically the fact that some of the 
questions that were bein<* focused on by both parties to this 
discussion were, as I say, leading us to think that it war, 
going to be a long, long time before it was resolved, be¬ 
cause it is a very complicated sophisticated matter. It 
was probably as a result of lack of noticeable resolutions 
of these problems that the matter of some alternative as 
a temporary device came into discussion. 

Q Who felt that there was need for a temporary 
alternative or who raised this as something that should be 
considered? 

"A My recollection is that the matter came as the 
result of some brainstorming by Dr. Setlzer of NERA who, 
to my recollection, was the first one to pick up the idea 
of a surcharge possibility. 

Q What did -- how did Dr. Setlzer get into this? 

A Well, he was intimately involved on this project 

because he is the Senior Officer of NERA. 

"Q Well, why would he propose immediate action, 
something in the temporary nature rather than his be sic 

report? 

"A Decause it appeared, as I stated before, that the 
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report was not going to be readily adopted, readily 

understood. It had a number of complications for the 

Commission and as well as for the Stock Exchange. 

» 

"Q Well, did someone go to Dr. Setlzer and say to 
the effect that they are not acting quickly and we need 
temporary relief on this, what do you suggest? 

"A Well, my recollection is that we were a little 
frustrated at the delays, the unlikelihood of quick 
adoption and Dr. Setlzer advanced the idea of a surcharge 
on several counts. 

"One, the need was very acute, as we are all 
aware. Two, the idea of a surcharge to him had greater 
merit in that as a rate-maker it had great flexibility to 
him because a service charge can be implemented very 
easily without going into our constitution, bureaucracy 
and membership approval, and so on. Also, it has 
flexibility in that — and Dr. Seltzer, as I recall, at one 
time even suggested that maybe a surcharge should become a 
permanent part of the schedule because a fixed commission 
schedule is never timely. It is good when it comes off 
the press, but as circumstances change, economics chanqe, 
it is outdated. 

"Do you have another study? Do you go through 
revenue analysis? Transaction analysis? Do you go through 
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the voting procedure? Or do you just raise the surcharge 
ffom $5 to 10 or.15, and he thought that that idea had 
great merit. 

"Q Now, you say we were frustrated. Who are "we"? 

"A I would say the people of the Exchange community 
who are anxious for a quick implementation and did not see 
it coming. 

"Q Who were these people? 

"A Well, I would say again they were tfc ' «*taff 

0 

people of the Exchange who had been working on this, 
myself, Mr. DeNunzio, the Chairman of the Committee, and 
. ir. Lasker, the then Chairman of the Board. 

"Q Well, weren't you getting a lot of inquiry, or 
perhaps a better word would be pressure, from the members 
to get them some relief as quickly as possible? 

“A Well, there was great interest in this problem. 

I am sure there were a lot of inquiries as to what 
progress was being made and what was the likelihood of 
non-disapproval by the SEC. 

"Q Did those inquiries come to you or throuqh 
somebody else? 

"A They came to everybody. 

" Q And there were plenty of them, wore there not? 

"A Yes." 
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Continuing on page 27, line 3: 

Q In the discussion of adopting the concept of 
a surcharge, was any consideration given to the question 
of whether registered representatives should be permitted 
to receive commission based on the amount of any surcharge? 
"A No. 

"Q It was not discussed one way or the other? 

"A No. 

"Q In considering the concept of a surcharge, were 
you aware of any rule of the Exchange that would prohibit 

registered representatives from receiving commission based 
on a surcharge? 

"A I wan not.'* 

Page 43. line 20, which is the question at the 
very bottom of the page. 

Q Did the Exchange ever request a formal 
clarification from the Commission as to what its position 
was on registered representatives sharing in the surcharge? 
"A No." 

Continuing on page 51, line 9, which is the 
second question: 

U Do you attend the meetings of the Board of 

Governors? 

"A Yes. 
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"Q Were you present at the meeting when the surcharge 
was submitted — the surchargeproposal was submitted? 

"A I would say, yes. 

"Q At that time was there any discussion as to 
the effect of the surcharge rule that the surcharge couJd 
not be shared with registered representatives? 

"A I don't recall. 

"Q Was any proposal submitted to the Board of 
Governors which would have amended the rule on special 
charges to permit registered representatives to share in 
the surcharge? 


"A No." 

rage 56, line 1<J, the question at the botton of 
the page, your Honor. 

“Q Now, when you were advised of the provision 
relating to surcharges that prohibited the sharing of 
special charges with registered representatives, you 
appreciated that at least in this instance you were 
regulating compensation of employees of member firms? 

"A Well, again, in that nemo of mine to the members, 
we did not lay down an inflexible policy. 

"Q But you did realize, at least to the extent that 
you were prohibiting them, that they were prohibited from 
paying commission based on the surcharge, that this was a 
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change in the prior policy of the Exchange? 


170 


"A I am not sure. We were not — we were still not 
interfering with the basic right of any management to pay 
any percentage of the commission that he wanted to. Our 
concern was with the constitutional restrictions on sharing 
a service charge with a salesman. 


Q But you realize that you were, at least to an 
extent, regulating the right of member firms to pay 
commission to their salesmen, at least to the extent of 
saying you could not pay it based on the surcharge? 

"A Insofar as we were enforcing the constitution. 


yes. 

0 And to tnat extent it was a change in the prior 
policy of the Exchange? 

A Well, we have never had occasion in my experience 
to be involved with a surcharge which invoked this 
constitutional provision. 

Q But the surcharge was really an increase in the 
general revenues of the firms? 

"A Yes. 

0 And this was a change in the policy insofar as 
you were regulating their right to pay commission received 

as part of their general revenues, theSecurity Commission 
income? 
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M A Well, it depends on whether or not you coalesce 
a service charge and a commission. Tf you put it on the 
>asis of gross revenues, perhaps you are correct. ' 

That completes what I propose to offer from the 
deposition of Mr. Haack, your Honor. 

THE COURT: I think this would be a good tine for 

/ 

us to take our recess. 

Mr. Jackson, you can commence in the morning 
by reading any portion of this examination which you believe 
is relevant and material. 

MR. JACKSOM: Thank you, your Honor. 

THE COURT: We will susDend at this point, and 
we will resume tomorrow morning at 10:15 a.m. Goodnight, 
gentlemen. 

(Adjourned to March 5, 1974, at 10:15 a.m.) 
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"A When the non-disapproval was granted, there were 
some statements made and I think they were also in cor¬ 
respondence somewhere along the line her'-, to th- 
that this money was to he used to primarily holster the 
financial health of the industry; that it was not to be 
used for other purposes and I have a recollection of one 
of the Commissioners telling me that it was not to be used 
to increase the income of salesmen," 

MR. SOVEL : If your Honor pleases, for purposes 
of the record I will make my objection and move to strike 
the testimony. 

THE COURT: The objection is overruled. The 
motion to strike that testimony is denied. The court will 
stand on the prior ruling made, and indicate once again 
in the record that this is a question of weight. The court 
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has serious doubts to whether there is very much weight 
to this particular portion of the answer, and will now 
look to later testimony to see if possibly weight is added. 

MR. JACKSON: (Reading) 

"Q Which Commissioner? 

"A I cannot say with certainty, but it is my 
recollection that it was Commissioner Owens. 

"Q Now, I show you a letter dated April 2, 1970, 
which was marked Defendant's Exhibit 11 at the Iluntoon 
Deposition. 

I ask you if you are familiar with that document? 

"A Yes. 

"Q That is the non-disapproval of the Fur<~h?rrv-? 


15 


A Yes 




W3A 


"Q First of all, you have referred to your dis¬ 
cussion with Commissioner Owens? is that correct? 

"(Witness nods head) 

"A Yes. 

"Q When did that take place? 

"A I v/ould say it was some time shortly before the 
non-objection. 

"Q Whore did it occur? 

"A My rocol lection is in Washington. 

"Q Was anybody else present besides you and Com¬ 
missioner Owens? 

"A Not to my recollection. 

"Q Did he make specific reference to a registered 
representatives' compensation?" 

MR. SOVEL: Objection, your Honor, again on the 
hearsay basis, the same basis previously made. 

THE COURT: Yes, indeed. And I understand that 
the offer here — well, I will overrule the objection 
as to the answer presently — to the present question, 
which is yes. That is overruled. The next question, I 
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3sume, is the one you are about to read, is that cor- 
:t, Mr. Jackson? 

MR. JACKSON: Yes, your Honor. 

THE CCXJRT; “And he told you." So the prior ques- 
>n can be answered with a "Yes." 

MR. JACKSON: (Reading) 

"Q And he told you specifically that they are not 
be paid commission on the surcharge— based on the sur- 
rge?" 

MR. SOVEL: Objection, your Honor, same basis. 

THE COURT: I don't know that the answer is 
lly responsive. 

MR. SOVEL: Right. 

THE COURT: Frankly, gentlemen. I am going to 
tain an objection to that question, because I find 
answer to be not responsive and have little probative 
Co, if any, frankly, and let you then go on to the next 
stion, which really replaces the question and is in 
per form, at least. 

MR. JACKSON:(Reading) 

"Q Could you tell us as best as you can, specifically 
t was said?" 

MR. SOVEL: Objection, your Honor. 

THE COURT: And the offer, Mr. Jaffc, is relative 
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.ct of utterance, not for the truth of the matter 
is that correct? 

MR. JACKSON: Yes, your Honor, that is correct. 

THE COURT: Overruled. 

MR, JACKSON: (Reading) 

Something that this shall be used to gain both 

al position affirmed and" _ 

Excuse me. i am sorry. 

THE CCURT:-"of the firm," i believe. 

MR. JACKSON: Two corrections, -"to aid both the 
sition of the firm." 

Something th*'t this shall bo used to bet.;, 

1 oosition of the f’rm and it shall not )>o 
thor business promotion purposes, such as adverUr- 
forth and so on. Nor, should it be used to 
Ly compensate salesmen. 

)id you have any conversations to that effect 
■her Cor.imissioner? " 

. SOVEL: Objection, your Honor, although r 
I am not exactly sure if this is the proper 
rt is to the line of questions that fellows. 

HE COURT: I will overrule this objection and 
answer to be road ir 

P ' n ' wj thout being certain, I have a recollect to 
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that I discussed the matter similarly with Commissioner 
Needham. 

"Q When? 

"A It must have been about the same time." 

MR. SOVEL: Pardon me, I am sorry, your Honor. 

I got confused on the transcript itself. 

MR. JACKSON: (Reading) 

"Q What did he say?" 

MR. SOVEL: Objection. 

THE COURT: This comes to me in a slightly di ffer-M 
light, and I want to explore it with you gentlemen for one 

moment. The court would take judicial notice of th« *«.':*• 
that forme i' Cornmisr i.ener Needham is nresmt.!" «rer. •’ d^n 4- 
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of the Hew York Stock Exchange. Is that correct? 









"Q Now, apparently there is a very close working 
relationship between y>u and some of the Commissioners? 

"A Yes. 

"0 Does the Commission frequently act by oral 
discussion with you or do they submit written rulings as to 
what Exchange activities should — as to how you should 
apply your rules? 

"A Primarily, things are written. 

"Q And any oral discussion with one member of the 
Commission is not regarded by you as the action of the 
Commission? 

"A It may not be an official action, but it can 
convey a sense. 

"Q Tardon me? 

"A It can convey a sense or a feeling. 

"0 But, for instance. Commissioner Owens, when he 
discussed these matters with you, was he purporting to speak 
on behalf of the other Commissioners as v/ell? 

"A fly recollection is that Commissioner Owens at that 
time wan Acting I'ltninu.in. 1 cannot say this for certain, 
but n c hoc k of flic <lal.iv; will i uveal it. I don 1 1 know if he 
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was speaking for himself or the Commission. 

"Q And this did not concern you? 

"A Well -- no, it did not concern me. My primary 
objective at this time was to see that hundreds of thousands 
of customers were dealing with firms that were financially 
solvent, and that v/as my primary concern throughout,and 
the way to speak to that concern is to see that the firms 
retained as much of that surch'.rqe as possible for their 
own viability." 

That is all I have to read, your Honor. 

MR. SOVEL: If your Honor please, I v.’ould like to 
continue directly with the next question on pane 53. 

THE COURT: You may. 

MR. SOVEL: (reading) 

"Q And therefore you were quite satisfied with the 
rule that would prohibit registered representatives from 
sharing in these surcharges? 

"A I did not object to it. 

"0 You were satisfied with it? 

"A Yes." 

Thank you. 

MR. JACKSON: May I read the next question? 

THE COURT: Of course. 

MR. JACKSON: (reading) 

★ ★ ★ 
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"0 It served your purposes? 

"A It oonforned to our Constitution." 

THE COURT: Anything else, gentlemen, from the 
deposition of Mr. Haack? 

MR. SOVLL: Would your Honor indulge me one minute. 
I think I may. 

(Pause) 

MR. SOVLL: No further questions, your Honor. 

THE COURT: Now that we have concluded reading from 
the deposition of Robert Haack, you may proceed, Mr. Sovol. 

MR. SOVEL: If your Honor please, I vould nov.' 
offer a portion of the deposition of Or. Irwin Striker. 

Do we have another copy of Stelzer? If I can get one for 
f'o witness, I can give you my copy. 

THE COURT: Thank you very much, Mr. Sovel. Can 
someone assist by lending on a temporary basis another copy 
of that deposition? 

I see we have a gentleman here who is kindly 
volunteering to assist us. 

MR. SOVLL: If your Honor please, the deposition 
of Irwin M. Stelzer was taken on June 15, 1972, at the 
offices of Milbank, Tweed, Hadley & IlcCloy. I will begin 
reading on page 4, which indicates that the witness was 
duly sworn and testified as follows. 
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"Q Would you state your full name, please. 
"A Irwin M. Stelzer. 


"Q 


"A 


City. 


"Q 

M A 

M Q 

"A 


And what is your address? 

My business address is80 Broad Street, New York 

Is it Dr. or Mr. Stelzer for this purpose? 
Vfhichever you prefer. 

What is your occupation? 

I am an economist. 


"Q ANd are you employed by any association or group? 

"A I am employed by a firm. National Economic 
Research Associates. 

"Q In what capacity? 

"A I am president of the company. 

"Q How long have you been employed by this firm? 

"A Eleven years. 

"Q In the course of your association with National 
Economic Research Associates, were you or the firm retained 
to prepare any study for the New York Stock Exchange? 

"A Yes. 

"Q And would it be convenient to refer to your 
organization simply as NERA? 

"A We have a large public relations effort in that 
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"Q When was MERA first contacted to perform a study 
for the Stock Exchange? 

A Along around the beginning of 1967. 

Q By whom in the Exchange were you contacted? 

I 

A I think it was Bob Bishop and Tom Kane. 

"Q What were you requested to do for the Exchange? 

Well • Mr » Bishop came in to see me, and he said he 
had heard we were reasonably expert in rate matters anc! 
that the r.xchange was in the throes of considering the 
first revision in a very long while of its rate structure 
and rate level, and that therevas increased interest on 
the part of the Exchange community and the SEC in developing 
other than an ad hoc kind of rate schedule, and they asked 
would we consider whether we could develop some criteria 
to which they miqht repair in making these rate adjustments 

"Q This was, in fact, in 1967? 

"A Yes. 

"Q And did you at that time undertake to do this 
work for the Exchange? 

A Yes, we accepted a limited engagement from the 
Exchange to give them our views on appropriate rate-making 
techniques which might be applied to brokerage rates. 

"0 Did you submit a report to them? 

"A Yes, we did. It was around, I think, the summer 
of 1967. It was not a long engagement at that point. 
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"Q And was that a written or oral report? 

"A It was a written report. 

"Q This report dealt with rate-making technioues nj 
differentiated from a specific rate recommendation? 

"A That is right, we had not analyzed any specific 
cost data or anything else. V.e tried to set forth for 
them our general notions of how rates might be made so that 
they could make some decision as to whether those notions 
were suitable or appropriate before spending a whole bunch 
of money on pursuing it. 

"Q Did there come a time when they retained you for 
a further project? 

,: A Yes. 

"Q When was that? 

"A That was in — sometime around the beginning of 
1968. Sometime, I think, around the end of the first 
quarter or thereabouts. 

"0 Who contacted you at that tine? 

"A That was Dr. Freund. 

"Q What was the nature of the contact at that time? 

"A Well, Dr. Freund said that they were now seriously 
aoproaching the problem of pursuing the question of actually 
designing rates, and he read our report and decided we wore 
professionally competent economists, and was impressed by 
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it and wanted us to pursue the lines of reasoning we had 
set out in that report." 

Now continuing over at page 17, line 17, which is 
the fourth question: 

"Q Now, sometime in the beginning of 1970 you subnittc: 
a report to the Stock Exchange? 

"A Yes, February." 

Continuing now over at page 31, on line 19, which 
is the question at the bottom of the page: 

"Q Did there come a time, sometime after or around the 
time that you submitted the February Report, that you were 
consulted with respect to what night be done for some 
immediate relief in terms of a commission increase? 

"A Yes 

"Q When and by whom? 

"A Well, after we submitted the February Report, it 
became 'lear that the staff process of checking and 
reviewing would take some time. 

"Q Which staff? 

"A The SEC staff. 

"I believe Mr. Rappaport, who was -- he had some 
title at the SEC, a lawyer — indicated that they would 
need until at least September to begin to check the data. 

This caused some consternation on the part of the Stock 
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Exchange, and we had some discussions on whether some 
immediate relief might not be secured in some way. You 
know, it is quite traditional in the regulated context to 
try to separate the question of how many dollars you need 
from where in the rate structure you are going to get 
dollars, because the latter is a much more complicated 
question because political and other matters enter into who 
is going to pay the bill. Whereas the determination of the 
amount of dollars needed is a bit more or appears to be a 
bit more of a precise exercise. 

"Q I don't know if you answered when or by whom. 


■'A Shortly thereafter — 

"Q Which would be shortlv after February? It v/oul : 
be sometime in February? 

"A It could have been March. When it became clear to 
us that the checking process would be protracted. 

"0 Right, and by whom? 

"A Mr. Haack, Mr. DiNunzio, Dr. Freund, Mr. Lasker. 

"Q And what were you asked to do? 

"A Well, we had a couple of brainstorming meetings 
in which we discussed whether some alternative interim 
measures might ret bo developed to give the essential relief 
that the industry then needed because of the financial 
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"Now, you know, I think it is more than one meet¬ 
ing, but how many I really don't remember. There was ar. 
ongoing discos°ion. 

"Q Did there come a time when the concept of the 
surcharge was discussed? 

"A Well, there vns a terminology problem. There was 
a time when a more simplified method of getting the 
industry revenue requirement was discussed, namely a flat 
charge. What -- whether that was precisely then called a 
surcharge or anything else, I don't know, but the attempt ^ 
v/as to abstract from the rate structure issue and get down 
just considering the revenue recn:i _ oment question. 

"o Who conceived the idea o f this charae? 

"A This is hard to say. It grew out of discussions. 

I probably had a lot to do with it, but I don t know if it 
was precisely my sitting there and saying, ’Eureka, I 
thought of something. Let's have a flat charge. It cane 
out of the discussions, and when it arose had certain veiv 
definite appealing regulatory and economic characteristics 
which led me to approve it, if not concoct it. 

"Q Did you work out various formulas or did you 
play around with various formulas or various amounts of a 
flat charge? 

"A Well, v/e first — the answer to your question if- 
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yes. 

"Q What did you first do? 

"A Okay. I an trying to be more responsive. The 

first thing we did was, we said we know one thing. Wo know 
that our findings that the industry needs 438 million 
dollars in added revenues are reasonably firm. Certainly, 
it would not be reasonable to ask the SEC for more than 
that. 

”It would not be appropriate, given the financial needs 
of the community and the mininal nature of our request, to 

. 

ask for less than that. So how do we get 438 million 
dollars without gettinq into the very complicated cost 
analysis that we had. 

'We knew also that there were a few constraints 
operating. One was that our cost findings had been 
sufficient that it did not seem appropriate to put any 
charge on very large orders, let's say, above one thousand 
shares, because that is not where the revenue shortfalls wort 
coning from. We also knew that there would have to be some 
limitation on the percentage increase on the very small 
orders, because the SEC had made very clear that it was not 
prepared for the 100 percent and 200 percent increases in 
charges to the very small investors, and again this is ciuitc 
a common thing in regulations, a minimum-use customer being 
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numerous is general, *. u 

ly the repository of the political 

concern and sympathy of a regulatory agency. 


So we said, all right, starting with 438 million 
as the requirement - incidentally, in that connection, if 
I can, the — that is the right figure, the figure that Mr. 
Huntoon has on his deposition on page 24 is wrong. The -- 

we designed several alternatives. I believe we considered 
a $1? — 

0 Excuse me, before you get into that. 

"A Can I just finish the answer? 

"0 Yes. 

A We tried out a §12 surcharge with a 60 percent 
limitation on investment.” 

Excuse me, that word is a 60 percent limitation on 
increases." 

We tried out a $15 surcharge with a 50 percent 
limitation. We tried several variants of the notion, all 
designed to yield the minimum revenue requirement we 
determined in our February Report that the industry would 
have to have in order to earn a 15 percent — i„ order to 

have the opportunity to earn a 15 percent return on invested 
capital. 

"0 What statement by Mr. Huntoon is wrong and what is 
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AFTERNOON SESSION 

2:30 p.m. 

THE COURT: You may proceed, Mr. Sovel. 

MR. SOVEL: If your Honor please, in accordance 
with our off-the-record discussion immediately preceding 
lunch, it is my understanding that all the admissions con¬ 
fined in the answers filed by any of the parties are 
deemed part of the record without any further formal 

admission and may be referred to by me in any presentation 
I make in the case. 

THE COURT: As a matter of fact, may be referred 
to by nnv counsel in their presentation insofar as it 
relates to a particular issue as represented h'* the 
complaint, your second amended complaint in this case and 
of the respective defendants' answer. 

Is that agreeable to you, Mr. Jackson? 

MR. JACKSON: Yes, it is, your Honor. 

THE COURT: Mr. Schwartz? 

MR. SCHWARTZ: Yes, your Honor. 

THE COURT: Do any of the other counsel demur? 
Hearing no demurrer, then we will proceed in that vein. 
Anyone may refer to the pleadings directly as they relate to 
any matter in this case, and those matters admitted in the 
pleadings will be taken as admitted with respect to the 
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case against the particular defendant who has admitted 
P ar *-^ cu ^ ar allegations on the complaint. 

MR. 30VEL: If your Honor please, for the purpose 
of simply filing my offers from the interrogatories, I 
would request, No. 1, that each of the defendants stipulate 
that all the broker defendants, that is, all the defendants 
except the New York Stock Exchange, were member firms of 
the Hew York Stock Exchange and members of the Association 
of Stock Exchange Firms. That information is developed 

in the interrogatories, and I offer it as evidence against 
all defendants. 

THE COURT: T.ot me inquire whether there is nr.-/ 
defendant who dees not agree to that limited stipulation. 

MR. SCHWARTZ: Your Honor, I know that all of 
my clients are member firms of the Exchange. I simply do 
not know whether they are all member firms of the ASEF. 

If Mr. Sovel tells me that we have admitted that in a 
prior interrogatory, I will accept that. * 

MR. SOVEL: If you will refer to Interrogatory 
No. 11 of each of your clients, you will find that admission 
MR. SCHWARTZ: I will accept that presentation. 

MR. LIP.'JITZ: l represent Pressman, Frohlich & 
Frost, and in behalf of our client wo had answered the 
Interrogatory No. 11 "No.” 
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MR. SOVEL: Your Honor, I will accept that. I 

might add that this particular set of answers was just 

delivered to me today, and I had not reviewed it beforehand. 

I apologize. 

THE COURT: Wo will get to Mr. Jackson in a 
moment, because X think he would want to state his position 
on the record, but is there any other defendant than 
Pressman, Frohlich s Frost who wishes to demur or take issue 
with 'he proposed stipulation? 


MR. PALMER: Your Honor, for W. E. Hutton, I an 
aware of the fact that the defendant was a member of the 
New York Stock Exchange. I find myself in Mr. Schwcrtr’s 


position with respect to membership in the ASHE. i V /i 11 
rely on Mr. Sovel's representation that we replied to 
Interrogatory Mo. 11 in the affirmative if he says so. 

THE COURT: That was W. E. Hutton? 

MR. SOVEL: Your Honor, they so stated in Answer 
No. 11 to their interrogatory. 

THE COURT: Very well. 

Mr. Jackson, I think the Exchange is in a somewhat 
different position, and I was wondering, Mr. Sovel, if 
you offer this stipulation only as to the member firms and 
not to the Exchange itself. 

MR. SOVEL: Yes, your Honor, I do. I had offered 
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previously separate admissions as to the Exchange. While 
I don't recall them specifically at this moment, whatever 
they are, the record will show and the stipulations refer 
only to the member firms. 

MR. JACKSON: They are not offered against the 

Exchange? 

MR. SOVEL: They are offered for whatever purposes 
they can be offered for. 

MR. JACKSON: Your Honor, then I object. 

MR. SCHWARTZ: Your Honor, in agreeing to so 
stipulate, I should not be construed as agreeing this is at 
all relevant. 

THE COURT: I would think not. I would suggest 
it is a fact;I would reserve to you the right to argue that 
it is not a relevant fact. Is that fair? 

MR. SCHWARTZ: Yes, sir. 

MR. JACKSON: My position, in addition, your 
Honor, is that the fact, if it be a fact, that all or some 
of the member firms happen to be members of the ASEF is a 
fact which is totally irrelevant, the only issue in this 
case, as I understand it, being whether member firms' adhorenej 
to a rule of the Exchange constituted an antitrust violation.) 

THE COURT: I think you have stated certainly a 
substantially relevant point. At the same time I think I 
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have covered the natter by my response to Mr. Schwartz. 

We will consider the fact, except as it relates to 
the New York Stock Exchange and except as it relates to 
Pressman, Frohlich & Frost, Inc.'s membership in ASEF to be 
an admitted fact, with all parties reserving to themselves 
the position to argue that this is not a relevant fact. 

MR. SOVEL: If your Honor please, I would next 
offer as an admission that none of the broker defendants 
paid commission based on the surcharge. I offer that 
admission. 





/ 8 ^ 


MR. STEIN: Your Honor, I might say that the 
practice in that regard is even more clearly spelled out 
in Exhibit 4 annexed to the affidavit, which is a 
memorandum, dated April 10, 1970. 

THE COURT: This is signed fov R. C. Van Tuile. 

MR. STEIN: And particularly f c penultimate 
paragraph beginning, "Recognizing the effect upon RE" 
which was our euphemistic term for registered representa¬ 
tives . 

MR. SOVEL: As to the defendant Shearson Hamnill, 
I offer Exhibit 4 to their answers to interrogatories. 

That will be ny offer as to then as to what their practic • 
were. 

THE COUNT: 1 think that is satisfactory. 

MR. STEIN: We are delighted to have that. 

THE COURT: Tine. Relative to the other broker 
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defendants, is there anyone else who takes issue with Mr. 
Sovel that no portion of the surcharge was paid over to the 
registered reps? 

MR. PROYFCT: On behalf of Harris Upham, I would 
like to make it clear that we do not directly, that is 
directly from the surcharge pass on directly to the 
registered representatives, but indirectly they received the 
benefits of the surcharge. 

THE COURT: You are saying that Harris Upham — 
let me see if I have got your position straight — you are 
saying that when the increased income began flowing as a 
result of the surcharge, the underiving comr. isr. ion*; 
received by Harris Upham registered representatives voro 
increased in some way? 

MR. PROYECT: Well, your Honor, I don’t want to 
characterize what was said, but I want to make it clear 
that our registered representatives received some benefit 
from the surcharge and that it may not have been directly 
as a percentage of the surcharge or directly based upon the 
surcharge, but as a resu.lt of the surcharge and increased 
revenues to our client they benefited.So that, stating it 
another way, wo cannot say definitely that they received 
nothing as a result of the surcharge, they did receive 
something, but it is not a direct relationship on a 
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percentage basis. 

THE COURT: Folks, if a Harris Upham salesman was 
receiving a commission prior to the imposition of the 
surcharge, say, 30 percent — I am just picking a number at 
random out — when the surcharge increase came in, and I 
assume for the momiont that that would be for my purposes 
$15 — am I correct that Harris,Upham did not immediately 
raise the commission of each registered representative 
an additional 30 per cent of $15 for each of the covered 
transactions? 

MR. PROYUCHT: That is correct, your Honor. 

Wo did not, but wo do have a pension nlrn, and several 
of the registered representatives have enmity inter^rtr 
in Harris,Upham, so any benefit derived by Harris,Upham 
then flov/od to the registered representatives having an 
ecruity interest therein or those involved in the pension 
plan, the pension plan being funded by Harris, Upham. 

THE COURT: Did all of the registered representati■ 

MR. PROYECT: No, sir. 

THE COURT: — participate in that regard? 

MR. PROYECHT: No, sir. Some of them did, though. 

TiiU COURT: Could you, if called upon to do so, 
furnish aetunrially figures which would lead to the conclusi 
that those v r ho participated, either as participants in 
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the pension program or otherwise, in fact benefited in 

precisely the same percentage arrangement, or did it vary? 
Are you just saying there was an increase, when the firms• 
income increased, there was an increase, but they were not 
in any way mathematically consistent? 


MR. PROYECT: It would be difficult for me now 

to respond to that, i would have to check with our account 

ants. 


TIIE COURT: Let us then for the present purpose' 
accept only whatever answer Harris, Upham chose to make 
to this particular interrogatory. 

P ° r th * of the -Tnintjffs* nr senU.L ion, 

I will your to tho particular intorr^atory 

as he will now read it into the record as your limited 
admission. 


Obviously, you would have the right on the 
defense case to present anything you wish. 

I.R. PROYLCT: Your Honor, we had, along with, 

I believe, Reynolds & Company, made a motion for summary 
judgment. Cur supporting papers in that motion for 
summary judgment contain an affidavit of an officer of 
Harris, Upham, which I believe clarifies our answer to 
the interrogatory in question. 

Therefore, I v/ould appreciate that affidavit. 
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THE COURT: You had better get ready because 
I think it is going to be very soon, like tomorrow, i think 
we will find that when we have concluded today we will bo 
moving tomorrow morning to the defendants' case. 

MR. PROYECT: Thank you, your Honor. 

THE COURT: You may be behind some of the others 

here who want to go first, but we are going to try to move 
things along. 


What is the admission of Harris, Upham? 

MR. SOVEL: if your Honor please. Interrogatory 
No. 10 stated: "With respect to the service fee referred 
to in paragraphs 29 and 30 of the amended complaint, stilt- 
whether vo" had paid any commlrrinn or other rompcn~ation 
to securities representatives (registered representatives) 
employed by you, based on the amount of such service fee 
collected by you from your customers?" 

"Answer: Defendant Harris, Upham & Co., Inc., 
has not paid any commission or other compensation to 


registered representatives it employs based upon the 
amount of the service fee referred to in paragraphs 29 
and 30cf the amended complaint." 

I oiler that admission. 

MR. SOVEL: If your Honor please, I would at 
this point request to have marked as a plaintiffs’ exhibit 
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that document which was Exhibit 4 to the Shearson, 

Hamill interrogatories. 

(Plaintiffs' Exhibit 66 marked for identification.) 
MR. SCHWARTZ: This is only offered as against 
Shearson, Haxnil.l., . I take it? 

MR. SOVEL: Yes. 

THE COURT: Any objection? 

MR. STEIN: Ho, your Honor. I think it might 
correctly be described as Exhibit 4 to the motion for 
summary judgment. 

MR. SOVEL: Pardon me, he is correct, your Honor. 

I erred in that. 

THE COURT: That is the idontiff oi.Lion, an'I, 

as I understand it, it was a memorandum of Hr. Van Tuilo, 
and there is no objection. 

MR. STEIN: No objection, your Honor. 

THE COURT: Exhibit 66 received, 

(Plaintiffs' Exhibit 66 received in evidence.) 

THE COURT: That is received only against the 
defendant Shearson, Har.iill, of course. 

MR. SOVEL: If your Honor please, I recuer.t 
each of the broker defendants to stipulate, and in re¬ 
questing this stipulation I am referring to their answer 
to interrogatory number 28 that the funds which they 
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derived from the service fee were used for the genor.nl 
operational purposes of their firms and not applied to 
providing any particular service for the customer. 

TIIE COURT: Is there anyone who declines to so 
stipulate among the broker firm defendants? 

bill. ST^IN: Your Honor. I am not quite certain 
what stipulation is being requested, but with regard to 
Shearson, Hamill again, we would stipulate in accordance 
with our answer to interrogatory number 28 that amounts 
received by defendant Shearson, Hamill Co., Inc., by virtue 
of the interim service charge were utilized for the operati 
of the raid defendant. 

rn. .. That ir fin«. 

THE COURT Is there anyone who demurs to that 
stipulation as proposed by Mr. Sovel and as restated juri 
now by Mr. Stein? 

MR. SCHWARTZ: I don’t like to be difficult, your 

Honor. 

THE COURT; Go ahead. 

HR. SCHWARTZ: Dut I think I would prefer to 

read lor the record the answers given by our four client.'' 
to that, interrogatory which more precisely state the fact? 
as it relates to them. 

That answer is as follows: 
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Amounts attributable to the service charge 
were not allocated for specific expenditures. However, 
portions of these sums, together with other revenues 
received during uho period in question, were used by 
„Bache, Kidder, Peabody, Dean Witt, and Smith, Barney to 
make significant improvements in their clearing and other 

9 

operations." 

THE COURT: Does anyone else wish to speak to 
the same matter as Mr. Schwartz has just spoken to? If 
so, he may do so. 

MR. SOVELrlf your Honor please, before you get 


to that, i would rrvro t-.o ntrfW* the ,v *'rt : on of the .-n r •• 
beginning ”lth "Ucr^ver,• as not. be in- re-pons to th. 

question and not being necessary to complete the anr;v/or 
to the question posed. When you ask an interrogatory, 


you are not supposed to get an answer to another one, 
self-serving that it is. 

MR. SCHWARTZ: Does your Honor have in mind 
the question that was asked in the interrogatory? 

THE COURT: Lot me hoar the question and then 
let me hear your answer again. 

MR. SCHWARTZ: The question, may it please 


the Court, is: 

"State whether amounts received by you by virtue 
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of the surcharge were allocated for specific expenditure;; 
or were utilized for the general operations of your firm." 

The second part of the answer, I submit, is 
clearly responsive to v/hat follows "or." 

THt COURT: Let me hear your answer again, Mr. 

Schwartz. 

MR. SCHWARTZ: "Amounts attributable to the service 
charge were not allocated for specific expenditures. How¬ 
ever, portions of these sums, together with other revenues 
received during the period in question, were used to 
make significant improvements in clearing and other 
operations." 

TI-::: COURT* You pcrs : st in your objection, 

Mr. Sovel? 

MR. SOVEL: Your Honor, I will withdraw it, because 
I think it is sufficiently explanatory on its own and I 
can argue it at some future date. 

Perhaps at this point, rather than burdening 
everyone with coming through with their specific answers, 
why not just deem everyone's answers to number 20 incorpoi\.1 ;i 
by reference into the record? 

TILE COURT: Are there other people who wanted to 
spe'ak? If there is just one more person or two more people, 

I might just let him speak and then we will have everything 
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clear before us. I think those who have spoken have put 
the general proposition forward. I would like to hear if 
anyone else wishes to speak. 

MR. LEVENTQN: Do I understand Mr. Sovel is 

withdrawing his prior stipulation and substituting this 
last statement as a new stipulation to incorporate our 
answers to the interrogatories as stated in our replies? 

THE COURT: He is prepared to do that unless you 
gentlemen are prepared to rest on his initial stipulation. 

MR. WAILAHDs His initial stipulation did not 
reflect the question that he asked. 


TTIC COURT: >jo, 
and basical vhat. 
tion, as I understand it. 


he tried, T *-hink, to simplify 
seeking in the form of a &tin ■' 

was whether any portions of the 


service charge was passed on. I think this is what is 
germane here, whether any portions of the service charg¬ 
or surcharge were pcissed on to the registered representative 
Mr. Stein spoke to that. 


Mr. Schwartz answered in a somewhat different 
context. If anyone else wants to speak to the subject 
matter, I will hoar him, put it in the record, and then 
wc will proceed. 


MR. V7AILAIJD; My answer is the same as Mr. 
Schwartz's. 
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THE COURT: Very good. 

MR. WAILAND: I would like that on the record 

as well. 

Your Honor, unless Mr. Sovel has withdrawn hi:, 
origin?! offer, I think what he attempted to have us 
stipulate v/as whether any funds received through the sur¬ 
charge were used for customers* services. 

MR. SOVEL: No. 

THE COURT: I did not hear it that way. 

MR. WAIL/.ND: That is precisely what he said. 

MR. SOVEL: V/hcther it was used to furnish 
a specific r^rv’ce for a curtomer. 

THE Conn?; I am r-orry, T misstated it, ru' 1 T 
would stand corrected on the record. 

Let me have the stipulation clearly set forth. 

MR. SOVEL: If your Honor please, I think if I 
may, to simplify it, I will just offer everyone's ancv.’er 
to interrogatory number 28 as they stated in their respectt\ 
answers to interrogatories and without reading each one 
separately into the record. 

THE COURT: All right. Each of you now must deal 
wiih his answer to interrogatory number 20. I wiJl accept 
those, and any commentary in connection with this case 
and any argument can refer to that interrogatory and the 
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particular answer as it relates to the particular person 
who is answering. 

MR. SOVEL: May i also, just for the purposes 
of keeping the record clear, your Honor, state that some 
of the defendants in answering the interrogatories combined 
their answer to 27 and 28 in a single answer, and in such 
cases T offer that entire answer. 


TIIE COURT: All right. 

MR. SOVEL: As part of 28. 

THE COURT: That seems logical. Does anybody 
object to doing it this way? Seeing and hearing no ob¬ 
jections, we will 1 ° t th« answers to interrogatorie«~ 07 
and 28 be relied unon in any way that any part” who ir ,v-' 
into those, that is, the plaintiff as to all of you and 
the respective broker defendants as to their respective 
answers, and you may utilize those in connection with your 
arguments in any way you deem pertinent in this case. 

MR. SOVEL: Trying to proceed in the same way, 

your Honor, interrogatories numbers 7, 8 and 9 request 
each of the member firms to set forth the basic of their * 
compensating of their employees as of September 1st, ttWr 
registered representative employees from Seotember 1, .1.0 . 9 , 
and then subsequently requests information as to changer, 
in those commission rates. 


1 
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In some instances part of the answers are ob¬ 
jected to. Sometimes the answers are combined. Rather 
than asking for each one separately, I would offer the 
answers of each of the broker defendants to 7, 8 and 9 
to the extent that they are answered by that respective 
defendant and with my right on my behalf to refer to any 
part of their answers to 7, 8 and 9. 

THE COURT: Anyone object to that? 

MR. SCHWARTZ: I don't object to that, your Honor 
but I think for your information I should make one observa¬ 
tion about what these answers show, which may be relevant 
this afternoon or tomorrow morning. 

I think it is fair to say they show an almost 
incredible diversity in patterns of compensation ranging 
from percentages, but to what the percentages apply. 

MR. SOVEL: If your Honor please, as part of 

that offer and Just to make sure that it is offered in 
its entirety, I would also incorporate by reference Exhibit 
B to the answers submitted by Harris, Upham & Company, 
Exhibit QA to the answers submitted by Loeb, Rhoades & 
Company, and schedule A to the answers submitted by Thomson 
and McKinnon Auchlncloos, Inc. 

THE COURT: Are they the only responding 
defendants who annexed exhibits to their answers to 







interrogatories 7, 8 and 9 , or have you selected them 

particularly? 

MR. SOVEL: I think the answer to your question, 
your Honor, without going through it again is yes. in 
certain Instances they Just answered the question by saying, 
VSee Schedule A" or"See this exhibit." 

THE COURT: Of course, that would be an incorpora 
tion by reference, 

MR. SOVEL: I am Just offering that. 

THE COURT: For completeness, I understand it. 

I can find no objection to that procedure, i find it 
to be mechanical and proper. 

MR. SOVEL: That completes my admissions from 

I 

the pleadings, your Honor, and the interrogatories. 

If I can take a moment here, your Honor. 

(Pause) 

MR. SOVEL: If your Honor please, I now propose 
to read ver^y briefly from the depositions of the two named 
plaintiffs in this case, John Jacobi and Robert Uambera. 

Since I am goirg to read only a short portion, I thought 
I would read the questions and answers myself rather than 
having Mr. Katz act another part. 

THE COURT: Is there any objection to Mr. Sovel 
reading fiom the depositions of the two named plaintiffs? 
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2 

MR. SCHWARTZ: We want to see what he wants 

3 

to road, your Honor. 

4 

MR. SOVEL: Your Honor, neither one is in the 

5 

Jurisdiction. 

6 

THE COURT I have Mr, Jacobi apparently a 

7 

resident of South Fraser, Michigan, which is beyond this 

8 

district, and the other gentleman likewise? 

9 

MR. SOVEL: California. 

10 

THE COURT: You may proceed. 

11 

MR. SOVEL: If your Honor please, the deposition 

12 

of L. John Jacobi was taken on March 10, 1971, at the 

13 

offices of Milbank Tweed Hadley h McCloy. At that point 

14 

he was examined by Mr. Maney of the firm of Sullivan % 

15 

Cromwell and he testified as follows: 

16 

n ' 

Q Mr, Jacobi, by whom are you employed? 

17 

"A Right now" — 

18 

Page 6, line 23 — 

19 

"Right now I am employed by Chamberlain Real 

20 

Estate. 

21 

"Q And how long have you been employed by that 

22 

company? 

23 

"A Since the end of July 1970 or the first part 

24 

of August 1970. 

25 

Q And prior to that time, by whom were you emoloved 
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"A I was discharged from Goodbody & Co. on the 

27th of May 1970. 

"Q You were not employed between May 27th and tho 
end of July? 

"A No, I was not. 

"Q How long have you been employed by Goodbody & 

% 

Co.? 

"A For 14 years. 

"Q Do you recall the date of your commencement of 
employment with Goodbody? 

€ 

"A Not the exact date, no, 

"q Would it be approximately June 1957? 

"A Approximately June 1957. 

"Q Did you occupy more tnan one position or title 
with Goodbody during the 14 years you were employed? 

"A No. I was a registered representative. 

"Q Is that also known as an investment executive? 

"A Right." 

On page 32, line 15. 

"q When you started with Goodbody & Co., did you 
get a commission on sales of securities? 

"A No, I do not believe that I did. 

"Q Did you at some point go on a commissin$ basis 


25 


of compensation? 
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"A Yes, I did. 

"3 Were there different rates of commisu Lots v-iy ' 1 : 

on the sale of listed or unlisted securities? 

"A A3 I recall, there v»as. 

"Q Do you recall about what time this was, point 
of time? 

"A The time that I went on commission basis, you 

mean? 

"Q Yes. 

"A I would say within the first year that I was 
with Goodbody. 

"Q Did you get a different rate of commission on 
calcs of mutual fund shares? 

"A I believe so. 

"Q Did you receive any bonuses in addition to cc - 
missions? 

"A As I recall, no. 

"Q Now, going to the beginning of September 19'?9, 
do you remember what your rate of compensation was at 
that time? 

"A If I remember, I believe it was in this manner: 

I believe it was approximately one-third of listed, AO nor 
cent on over-the-counter and 50 per cent on mutual funds. 

"Q And there wa3 no salary paid in addition to this? 
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"A No, 

''Q No bonus paid? 

"A No. 

"Q V/as this rate of compensation regardless o'* 

the volume? 

"A I believe there might have been some bonus 
paid, if you got into what we called the big producer 
range. 

"Q Wa 3 thin commission rate payable, regardless 
of the identity of the customer? 

"A I don't know what you mean by that, sir. 

"q Did you get the same rate of commission if you 
were acting as broker for an institutional investor as 
you would for a retail customer? 

"A I believe so, yes." 

Continuing on page 43, line 22. 

"Q Did you receive any compensation with respect 
to any transactions in which a surcharge was imposed? 

"A We did not receive any portion of the surcharge, 
"Q At any time? 

"A At any time. 

"Q Were there any adjustments made in the basic 
commission rate following the introduction of the sure. .ar." 
"A I do not recall." 
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If your Honor please, that completer my offer 
from the deposition of Mr. Jacobi. 

THE COURT: Mr. Jackson. 

MR. JACI SON: If your Honor pleases, 1 wcul i 

like to read, and may I be permittee to read, the question 
and the answer as well a3 Mr. Sovel did? 

THE COURT: Indeed. 

MR. JACKSON: On page 32, line 7. There Is an 
error in the question, I believe. 

MR. SOVEL: I will agree. You can restate that 
as Mr. Jacobi. 

MR. JACKSON: Thank you. 

"Q Mr. Jacobi, when you started with Cood'^ody *• 
Co., approximately 1957* did you have a base salary? 

"A If I remember correctly, I did start cn a base 

salary." 

Then at page 38 , line 20: 

"Q During the period of time September 1 , 1969 to 
May 27, 1970, did your rate of compensation on executions 
in listed securities change at all? 

"A From September of 196 ' 

"Q Yes. 

"A Yes, it Old. 

"Q How so? 
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"A Commission schedules in -- were primarily 
decreased insofar as what the salesman would receive or 

the registered representative. 

„ 

Q In listed securities you said the compensation 
rate was approximately 33.3 per cent in September 1969 . 

"A Right. 

"Q Do you recall when..that rate of compensation 

was changed? 

"A I believe that Goodbody has reduced them in 

June of 1970, and that they made tickets -- commission 
tickets of $20 or above, they reduced it from aoproximately 
one-third to 30 per cent. 

If they wor>e below $20, to 15 per cent, on 
listed securities. 

"Q So, that was a reduction that went into effect 
after you — 

"A In this case, yes. 

"q (continuing) -- left the employment of Goodbody, 

You testified that in unlisted securities the rate of 
compensation in September 1969 was approximately 40 per cent; 
is that right? 

"A Right. 

"Q Was there any change in that rate of compensa¬ 


tion paid to registered representatives after September 1, 
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"A The Goodbody -- and I believe this was while 
I was still there and after September of 1969 -- decided 

to pay no crrmiscio.i on shares nellinr unde” ;'o 

of size of the order, 

"Q That was a per-unit price of $2 or less? 

"A $2 per share, regardless of whether it was a 
hundred thousand shares or a hundred shares. 

"Q And do you recall — 

"A And I believe, also, that after that date 

I 

the company said they would not pay commissions on over-the- j 
counter trades under $5 a share, unless the total order 
was a minimum of $ 2000 , 

'Q Do you recall when that change went into effect 0 
A I believe it was after September of 1969 , 

"Q Do you recall when it went into effect? 

"A No, I do not, 

"Q Was it prior to May 27, 1970? 

"A Yes, very definitely," 

That is all I wish to read, your Honor, 

I wish to offer nothing further from Mr, Jacovlfc 


deposition. 


TOE COURT: Anyone else? 

You may proceed, Mr, Sovel. 


★ ★ ★ 
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MR. SOVEL: If your Honor please, I now wish 


to offer portions of the deposition of Mr. Robert Gambera. 


If your Honor please, the deposition of Robert 


Gambera was taken by defendant Harris, Upham & Company, I.-c.i 


on November 12, 1971, at the offices of Breed, Abbott & 


Morgan. I will commence reading at page 5» line 1, which 


indicates that the witness was duly sworn, examined by 


Mr. McAllister as follows: 


"Q Mr. Gambera, where do you presently reside? 


"A In Citrus Heights, California. 


"q 13 that located near Sacramento? 


"A About twen miles from Sa ramento. 


"q where are yon presently employed? 


"A With Richard A. Harrison & Company in Sacramento 


"q What is the business of Richard A. IIarri3on? 


"A Member of the NASI> dealing in securities, also 


dealing in insurance, annuities, and so forth, brokerage, 


stocks and bonds, and insurance. 


"q In what capacity are you employed by them? 


"A As a registered representative. 


"q Are you still licensed by the New York Stock 


Exchange? 


"A My license is still valid, yes. 


"Q 'When you use the term registered representative, 


\ 


25 







<£■074 



e°h "Gambera 287 

are you still taking into account that license and utilizJn 

that license? - ... 

"A The New York Stock Exchange? They are not 


members oi' the Now York 3 -ock Exciia-g e . 


"q Just the NASD? 

"A And also the Boston -- I have an application in 
to be licensed by the Eos ton Stock Exchange. 

"Q Are you licensed by the NASD at all? 

"A Yes, as a registered representative." 











"Q Do you have any documents with you regarding your 
employment by Walston & Company, or Glore-Forgan, William R. 
Stoats, Inc.? 

"A You mean in regards — how do you mean? 

"Q Do you have any documents with you relating 
to your employment by either of those companies? 

"A Relating to? 

"Q Relating to your employment by them. 

"A You mean the agreement I signed when I went there? 

"Q If you have that, yes. 

"A No, I have some instructional type memos. 

"Q What do those relate to? 

"A Unsecured debit balance, compensation schedule -- 

"Q To what does the unsecured debit balance memo 
relate? 


"A This is where they put out in the case of a 
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client having a small debit balance in the acco like 
ten, $15, it is just the procedure as to how they would 
handle this, the firm's policy as to how they would handle 
this. 

"Q And you said you had some documents from cither 
of those firms relating to compensation? 

"A Well, yes, the commission schedule that they paid, 
which they gave you at the time of coming to work there. 

"Q Do you have one of those from Walston & 

Company? 

"A Yes. 

"Q May I see that, please? 

"A Sure, Actually I have three of them. 

"Q May I see all three? 

"A These were the three schedules.” 

MR. SOVEL: The record indicated that three 
documents were produced, each consisting of a single shoot. 

"Q Mr. Gambera, I am going to show you one of the 
three sheets you have handed me, and I am going to ask you 
if you will identify that particular document for the 
record. 

"A It is entitled 'Account Executive Straight 
Compensation Schedule.' 


25 


0 Is there a date on that document? 
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"A Yes, there is. It is a 1967 form, P5B4-67. 

"Q Which company issued this document? 

M A This is Walston.” 

At that point the document was marked as Exhibit 1 
of the deposition, whicn I will ask be marked as Exhibit 67 
for the plaintiff in this case. 

MR. JACKSON: Are you offering it in evidence? 

I 

MR. SOVEL: Yes, but I will offer all the documents 
in evidence at one time. 

(Plaintiffs’ Exhibit 67 marked for identification.) 

MR. SOVEL: Mr. Jackson, I am not offering it 
yet. I will offer it when I offer all three. 

MR. JACKSON: I am sorry. 

MR. SOVEL: Resuming at page 27, line 7: 

"Q Mr. Gambera, at the time this was in effect, 
referring to Defendant Harris, Upham Exhibit 1 for 
identification, were you employed by Walston? 

"A Well, let's see--because they gave me all three 
of them— 

"Q When you started working for them? 

"A Yes, right, when I started working for them. 

"Now, these were the percentages that were in 
effect, so those are accurate, while I was there. 

"Now, Walston has another situation, which is a 
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pension or profit-sharing plan, which is-woll. if you 

elect to go into the profit-sharing plan you get a little 
nore, or don't take out the two percent. 

They will pay you 32 percent on listed business 
if you are not in the pension plan. If you do go into the 

pension plan they will pay you 30 percent, which this says 
30 here" — 

And at that point another document was marked as 
Exhibit 2. 

THE COURT: Do you want that to be marked for 
identification also? 

tm. SOVEL: Yes, I think it should be, your honor. 
Hay I for convenience - there were four exhibits nr.rkec - 
and I would like to have the document that was marked as 
Exhibit 2 marked as, I think it is. Exhibit 68, and the 
one that was marked as Exhibit 3 be Exhibit 69 here, and 
the one that was marked A be Exhibit 70 in this action. 

THE COURT: Let us see if we can identify then 
for the record. 68 for identification is that Account 
Executive Straight Compensation Schedule for 1968? 

HR. SOVEL: Yes. bearing the number at tho bottom 

P5B10-68. 

THE COURT: All right. That will be 68 for 
identification. 
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(Plaintiffs' Exhibit G8 marked for identification.)j 
THE COURT: What is 69 for identification? 

MR. SOVEL: 69 for identification is a document 
entitled "Account Executive's Compensation Schedule, uv 
bears the number in the lower left-hand corner P-5-B10-G3. 

(Plaintiffs' Exhibit 69 marked for identification.) 
THE COURT: What is 70 for identification? 

MR. SOVEL: 70 for identification is a Walston f* 
Company, Inc., interoffice memorandum, dated April 3, 1970. 

(Plaintiffs' Exhibit 70 marked for identification.) 
MR. SOVEL: If your Honor please, at line 14 of 
page 28 Mr. McAllister, who was examining the witness, 
indicated, and I am quoting: "And for purposes of 
clarification the prior answer of the witness referred to 
Defendant's Exhibit 2 for identification" — which is 
Exhibit 68 for identificat: :>n here. 

At that point, if your Honor please. Exhibit 3 of 
the deposition was marked, and that is the document that 

bears Exhibit Ho. 69. 

THE COURT: That is the Account Executive 
Compensation Schedule with a 1968 date, 10-68 I think wore 

the last two numbers. 

MR. SOVEL: Yes. 

The next question appears at page 29, line 10: 
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"Q Now, Mr. Gambera, you were about to refer to 


3 

Defendant Harris, Upham Fxhibit 3 for identification? 


4 

i 

"A Right, throe of them all together. So, let's see. | 

5 

"Exhibit 3 indicates an agency commission of 32 


6 

percent base rate, 40 percent principal, which indicates 


7 

tne base rate for an agency transaction, and principal 


8 

transaction, and for mutual funds, approved funds, 46 and 

• 

' 

9 

two thirds percent, and unapproved mutual funds, 40 percent, 


10 

so this v/as the schedule that was in operation when I worked 


11 

for them. 


12 

"Now, if you went into the profit plan, you got 

1 

13 

30 percent on the agency in lieu of 32 percent." 

i 

14 

At that point I asked, "Is that all reflected on 


15 

Exhibit 3?", which would be Exhibit 69. The witness replied 


16 

"Well, there are some changes between this one and this one"- 

- 

17 

indicating the three documents—"which are all down in the 

* 

18 

footnotes, and I'll have to start reading down in the 


19 

footnotes to find out." 


20 

At line 9: 


21 

"Q At the time that you commenced working in or about 


22 

August of 1969, Defendant Harris, Upham Exhibits 1, 2 and 


23 

3 for identification reflected the compensation which you 


24 

received during your period of employment at Walston & 


25 

Company; is that right? 
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"A Well, they are different, so — 

"Q Well, let me ask you about the percentages 
that you received— 

"A The percentages on 3 are definitely the ones that 
I worked on. 

"0 I notice on Exhibit 3 that a bonus plan was in 

I 

effect. Did you ever receive any bonuses from Walston & 
Company during your employment there? 

"A No. 

"Q In other words, for some reason or another you 
never qualified to be a participant in the bonus plan? 

"A I think that changed too, because it was never 
actually clear to no, where the bonus breakoff was, because 
she showed up to whatever figure, but I think it was changed 
to 42,000. 

''In other words, no one in the office could explain 
it- to me. I was given those three papers, and nobody seemed 
to know v/here the changes were made, where the bonus break¬ 
off was, why the changes were made at the time — 

’’Q At any rate, you yourself never received a bonus. 

"A Right. 

"Q After the surcharge was put into effect, which was 
about April of 1970— 

"A I never received any portion of the surcharge. 


••9 


I 
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and it was not applied against gross commissions, which 
might have put you in a bracket where a bonus would have 
been paid and applied." 

Continuing at page 32, line 5, Mr. McAllister he : 

i 

a document marked as Harris Upham Exhibit 4 for identification 
That is the document which has been marked as No. 70 here. 

i 

At line 15: 

"Q Mr. Gambera, would you read the last paragraph 
on the reverse side of Exhibit 4 at this time. 

"A 'in accordance with a Mew York Stock Exchange 

i 

* 

rule, v/e cannot give account executives credit for the 
interim surcharge. However, they will receive credit to 
their agency gross on the commission portion, including 
all commissions under $12.' 

"Q Do you understand what that paragraph means? 

"A Yes." 

Continuing on page 50, line 23: 

"Q After receiving Exhibit 4 did you make any 
protest concerning the plan for allocation of commissions? 

"A The manager, yes. 

"Q VJhat was his name/ 

"A Kenneth Rato. 

"Q What did you say to him? 

"A Basically I objected. I said we should share our 
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equal percentage in this surcharge. 

"0. What did he say to you? 

"A He doesn't make the decisions. 

Q Do you know what the basis of the complaint i*. 

this action is?" 

MR. SCHWARTZ: I object to that, your Honor. 

THE COURT: I would sustain the objection. 

MR. SOVEL: If your Honor please, it is only to 
establish the reference of the following questions, to put 
it in the proper context. 

THE COURT: All right,*! will allow it for that 

purpose. 

MR. SOVEL: (reading) 

"A It is to establish the fact that this was a denial 
of a commission to a broker that I feel he was entitled to. 

"Q Is that denial of commission limited in respect 
to the surcharge?" 

MR. SCHWARTZ: Same objection, your Honor. 

THE COURT: Mr. Sovel, I think it is a proper 
objection. 

MR. SOVEL: Let us qo down to line 24, your 

Honor. 

THE COURT: You are going to withdraw that? 


MR. SOVEL: Yes. 








an /} 

eowc 11 Gambera 302 

"Q Have you computed what damages if the plaintiffs' 
complaint in this action should bo upheld and the requested 
dnmages awarded resulting from your loss of commission?” 

MR. JACKSON: If your Honor please, now I object 
to the testimony, the answer to that ouestion, not only 
because the answer is couched in terms of an estimate and 
the answer indicates that there has not been a complete and 
accurate computation, but the balance of the testimony, 
which Mr. Sovel apparently intends to read, shows that there 
is no basis offered for the figure that is tossed off by 
this plaintiff and that he did a little scratching around 
on paper and then threw the papers away. 

So I think that all of this line of testimony is 
inadmissible, and I object to it. 

THE COURT: I think it goes to weight in a case 
where we are sitting nonjury. I am going to overrule the 
objection and let him place this in evidence. 

I must suggest to him that I place exceedingly 
limited weight on this particular answer for just the 

I 

reasons which you have stated. I don't think it has 
very much probative value. 

MR. SOVEL: (reading) 

"K I would estimate in the area of 1500 to 2000 
dollars; I have not computed it to the penny. 
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"Q lias that computation been based on sales 
transaction confirmations, which Mr. Sovel has previously 
agreed to pay on your behalf?" 

If your Honor please, I believe that word was 
"to supply on your behalf." 

« 

THE COURT: I have it written here as "supply," 

yes. 

MR. SOVLL: (reading) 

"A I took one month, just one month that I added up, 
and took 30 percent of that and came up with a figure for 
that month. 

"So, pushing that out to a 14- or 15-month period-- 

"Q What month did you select? 

"A I just took one month; I don’t remember. 

"Q Well, did you make any writings" — 

I will conclude it there, your Honor. 

THE COURT: I suqgest, frankly, that what you have 
just read, of course, underscores the objection that was 
made. I would suggest that relative to that matter of 
his damages the probative value of the testimony is 
minimal. 

MR. SOVEL: I agree, your Honor, on that, and of 
course ultimately our claim is and the question of 
calculation based on the figures that appear in the answers 
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to interrogatories and the sales figures, but I felt it 

important just for the record to show some damage on behalf 

of the plaintiff. That is the only purpose for which these 
depositions were read. 


I would offer into evidence, your Honor, exhibits 
69 and 70, which were Exhibits 3 and 4 of the deposition. 

THE COURT: The record is clear 69 is the Account 
Executive Compensation Schedule and 70 is the Walston 
Interoffice Memo. 

Show them to counsel. 


MR. JACKSOII: No objection, your Honor. 
THE COURT: Numbers G9 and 70 received. 


Thank you,, 


gentlemen. 


(Plaintiffs' Exhibits 69 and 70 received in 
evidence.) 

MR. SCHWARTZ: May we borrow those to make copies? 

THE COURT: Mr. Sovel, you can make copies or I 
would appreciate your lending them. 

MR. SOVEL: Certainly. 

TIU. COURT: Mr. Jackson. 

MR. JACKSON: At page 32, line 25, the bottom of 
the page, just after Mr. Sovel stopped reading with 
respect to the witness' understanding of the last paragraph 
on the reverse side of Exhibit 4, which has been admitted 
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as Plaintiffs' Exhibit 70. 

Q Ctin you explain to me what it n.eans? 

'A Well, basically, due to a rule in the new York 
Stock Exchange or a ruling_” 

T.en there is an observation by counsel, and the 
witness proceeds: 

"On gross under $15 you would receive no 

agency gross credit, you would get nothing, and they would 
keep the whole $15. 

Q What would you as a registered representative of 
Walston & Co. receive credit for? 

"A 30 percent or 32 percent of $15. 

”0 So you received some credit for a portion of the 
surcharge? 

"A No, I didn't receive that. I would have if they 

paid me my 32 percent on the surcharge, I would have 

received $4.62, but as a result- t , 

as a result I did not receive that and 

didn't receive any money. 

Q Well, you are confusing me now." 

And then Mr. Sovel intervenes and says: 

"What he is saying is that they received no 

commission on the surchArnn k..*. 

surcharge, but they were receiving their 

full commission, 32 percent r>n fha u,.i , 

t cent, on the basic commission." 

"Mr. McAllister: Excluding the surcharge? 










